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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed June 21, 2012.  The administrative law judge

found that the claimant proved she was permanently and
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totally disabled and that the respondents were liable for a

statutory penalty for late payment of medical benefits.  The

administrative law judge found, on his own motion, that the

respondents were in contempt of the Commission.    

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved she sustained

wage-loss disability in the amount of 40%.  We find that the

claimant proved the respondents were liable for a penalty

for late payment of medical bills.  The Full Commission does

not affirm the administrative law judge’s sua sponte finding

of contempt.  

I.  HISTORY

Brenda Lee Pruitt, now age 64, testified that she was

educated through the 12th grade.  Ms. Pruitt testified that

her employment history consisted of food service and factory

work.  The claimant testified at the first hearing before

the Commission that she became employed with the respondent-

employer, Community Development Institute, in 1999.  The

claimant testified that she was a kitchen manager for the

respondents: “I was head cook plus a transporter where I

transferred food from my facility to another facility.”  The
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claimant testified that her work for the respondents

required heavy lifting and carrying.    

The parties stipulated that the claimant sustained a

compensable injury to her low back on September 14, 2009, on

which date the claimant was involved in a motor vehicle

accident while driving the respondent-employer’s van.  Dr.

Gregory F. Ricca’s impression on September 14, 2009 was “1. 

T12 burst fracture.”  The claimant testified that her right

arm was sore following the accident, and “there was a knot

that came up on my shoulder.”  The claimant testified that

she did not return to work for the respondents after the

September 14, 2009 accidental injury.  

Dr. Ricca noted on December 14, 2009, “She is not able

to RTW yet.”  The claimant testified that the respondents

terminated her employment on December 16, 2009: “They told

me that I was separated from my job because they needed to

fill my place.”  The record contains a note entered at First

Care - Stadium Clinic, dated December 23, 2009: “Pts WCC

claim manager, Joyce Hernandez, called and okayed for this

pt to come in tomorrow AM for a WCC shoulder injury....the

claims need to be billed to: Zurich Insurance...”.  The
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record also contains a handwritten note indicating, “Please

bill work comp for claim.”    

The record indicates that the claimant began treating

at First Care - Matthews Clinic on December 24, 2009: “Pt

came into the office to be seen by Dr. Kosinski for MVA and

workman’s comp injury from 3 weeks ago.”  Dr. Terry J.

Kosinski saw the claimant at First Care - Matthews Clinic on

January 12, 2010 and assessed “1.  Right shoulder internal

derangement.  She will be referred to ortho.  She wants to

be seen a Dr. Jeff Angel in Batesville who took care of her

left shoulder problems.  She is agreeable to do an MRI

locally and one will be scheduled to her right shoulder.” 

An MRI of the claimant’s right shoulder on January 15, 2010

showed tendinopathy, degenerative joint disease, and

impingement.  

Dr. Jeffrey Angel began treating the claimant at

Medical Park Orthopaedic & Sports Medicine Clinic on January

25, 2010.  Dr. Angel’s assessment was right impingement

syndrome, moderate right osteoarthritis of the AC joint, and

moderate right shoulder pain.  Dr. Angel recommended

arthroscopic shoulder surgery but noted “at this time

patient did not want surgery.  She wishes to have injection
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today to see if she can get some pain relief.”  The claimant

was given an injection on January 25, 2010.    

Dr. Ricca stated on April 5, 2010, “Ms. Jones does not

want back surgery and based on her history and physical

exam, I believe this is the best choice for her.  If her

anterior LLE pain persists, I think she should see a pain

physician for consideration of a spinal cord stimulator. 

With regards to work, Ms. Jones said that she was fired. 

With regards to her T12 burst fracture, she may now engage

in light duty work.  I do not think she should ever engage

in heavy manual labor and may not be able to engage in

moderate duty work.  Only time will tell.  She may need an

FCE if more specific information with regards to her work

ability is needed.  My comments regarding work ability do

not include her right shoulder pain.”  

Dr. Ricca signed a form on May 20, 2010 indicating that

the date of maximum medical improvement was April 5, 2010. 

Dr. Ricca assigned the following permanent work guidelines:

“Light duty work permanently.”  Dr. Ricca corresponded with

the claimant’s attorney on June 2, 2010 and stated in part:

My impairment rating covers only her T12 burst
fracture....Ms. Jones also suffered a spinal cord
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injury that caused weakness of the proximal left
lower extremity....
I believe within a reasonable degree of medical
probability that the motor vehicle accident Ms.
Jones was involved in on 9/14/10 was the primary
(major) cause of her thoracic fracture and spinal
cord injury and that this has resulted in a 13
percent partial impairment of the whole person
based on the AMA Guides to the Evaluation of
Permanent Impairment, Fourth Edition.  Ms. Jones
may also be entitled to additional impairment with
regards to her right shoulder.  This is out of my
expertise and I am therefore not able to render an
opinion about that.   

The parties stipulated that the claimant was assessed

with a 13% whole-person impairment rating for her

compensable back injury and that the claimant reached

maximum medical improvement, for the back injury, on June 2,

2010.  

A pre-hearing order was filed on July 12, 2010.  The

claimant contended that she sustained a compensable injury

to her shoulder, in addition to the compensable back injury,

on September 14, 2009.  The claimant contended that she was

entitled to medical benefits, temporary total disability

benefits, and fees for legal services.  The claimant

contended that she was entitled to permanent partial

disability benefits for the 13% anatomical impairment rating

assessed by Dr. Ricca.  The respondents contended, among
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other things, that “all related medical expenses have been

or are being paid by the respondents.  At this time, the

respondents are paying permanent partial disability benefits

to the claimant towards the claimant’s whole-body 13%

anatomical impairment rating.  The claimant did not sustain

an injury to her right shoulder as a result of the September

14, 2009 incident.”      

An administrative law judge scheduled a hearing on the

following issues: “Compensability right shoulder injury

(temporary total disability and medical benefits),

controversion (entire claim) and controverted attorney

fees.”

Dr. Angel stated on August 13, 2010, “Ms. Jones in my

opinion had right shoulder injury on September 14, 2009. 

She was in a motor vehicle accident involving hydroplaning

of her vehicle....I am more than 51% certain this accident

was the cause of her shoulder injury.”    

A hearing was held on September 3, 2010.  At that time,

counsel for the respondents indicated that they agreed to

pay a 13% anatomical impairment rating.  The claimant agreed

on cross-examination that she was receiving bi-weekly
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indemnity benefits in accordance with the permanent

impairment rating assigned by Dr. Ricca.    

An administrative law judge filed an opinion on

November 29, 2010.  The administrative law judge found that

the claimant sustained a work-related injury to her right

shoulder on September 14, 2009.  The administrative law

judge found that the claimant “was temporarily totally

disabled for the period commencing December 14, 2009, and

continuing through the end of her healing period as a result

of the September 14, 2009, right shoulder injury.”  The

administrative law judge found, “5.  The respondents shall

pay all reasonable hospital and medical expenses arising out

of the September 14, 2009, right shoulder injury.”  The

administrative law judge awarded reasonably necessary

medical treatment “to include medical related travel,

pursuant to Ark. Code Ann. §11-9-508.”  

The Full Commission affirmed and adopted the

administrative law judge’s decision in an opinion filed

April 22, 2011.  Dr. Angel performed an arthroscopic

decompression, distal clavicle resection, and rotator cuff

repair of the claimant’s right shoulder on August 11, 2011. 

Dr. Angel’s instructions on December 7, 2011 were “Release
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her fully today; continue restrictions.”  The parties

stipulated that the claimant reached maximum medical

improvement on December 7, 2011.  The claimant testified

that the respondent-employer did not contact her or offer to

return her to work following Dr. Angel’s release.  Dr. Angel

assigned an impairment rating on January 13, 2012: “2%

impairment to the extremity.”  The parties initially

stipulated that the claimant sustained a 2% permanent

impairment rating for her right shoulder.  The respondents

subsequently informed the administrative law judge, however,

that they had calculated Dr. Angel’s permanent impairment

rating for the claimant’s compensable shoulder injury to be

1%.      

A pre-hearing order was filed on January 30, 2012.  At

that time, the parties stipulated that the claimant

sustained a compensable injury to her right shoulder as well

as her low back.  The claimant contended that she was

“permanently and totally disabled as the result of the

accident on September 14, 2009, and that she has paid

certain medical bills but has not been reimbursed.”  The

respondents contended, among other things, that “1.  All

benefits to which the claimant is entitled have been paid or
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are being paid at the present time.  2.  All related medical

expenses have been or are being paid by Respondents No. 1. 

3.  At this time, Respondents No. 1 are paying permanent

partial disability benefits to the claimant towards the

anticipated anatomical impairment rating (to be assigned by

Dr. Angel) for the claimant’s compensable right shoulder

injury....4.  The claimant is not entitled to any additional

benefits.  5.  Respondents No. 1 paid temporary disability

benefits in accordance with the Orders entered herein and

until the claimant reached the end of her healing period on

December 7, 2011, which is when Dr. Angel deemed the

claimant to be at maximum medical improvement and released

her from his care as a result of her right shoulder

injury....”  

An administrative law judge scheduled a hearing on the

issues of “reimbursement for payment of medical bills,

permanent total disability benefits/wage loss benefits, and

controverted attorney fees.”     

A hearing was held on April 6, 2012.  The following

colloquy took place:

JUDGE BLOOD: Is there a resolution of the - or is
there still the issue of medical bills?
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MR. WILLHITE: My client believes there are still
some outstanding medical bills that have not been
paid.

MR. STILES: Your honor, what I’ve done is
submitted to my client those bills as it’s either
- it’s later as earlier again in January of this
year; the bills that I received from Mr. Willhite,
and I know that my folks have no objection to
paying those bills as they do relate to the
shoulder and back injuries.  So, as far as I know,
those bills should be paid or are in the process
of being paid.  And so, we have no objection to
getting those matters resolved as far as the
outstanding medical bills. 

JUDGE BLOOD: Very well.

MR. STILES: And I think there’s maybe - off the
top of my head, I think it was maybe around four -
maybe four hundred and fifty miles that have not
been paid from a last mileage request,
approximately, maybe sixty days ago.  And again,
my folks have no objection to a payment of that. 
I mean, it’s just a matter of it being delayed
slightly.  So, we can agree to pay that mileage,
and pay the outstanding medical bills related to
this claim.  

JUDGE BLOOD: Very well.  In terms of the medical
bills that were submitted to your client, do you
know, roughly, the amount of those bills?  Do
either of you know?

MR. WILLHITE: I do, your honor.  And I’d have to
add those up, Judge.

MR. STILES: It was a pretty large stack, your
honor, and -

MR. WILLHITE: My recollection, it was somewhere
around fifteen hundred dollars ($1500.00).  
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MR. STILES: I’ll agree with Scott.         

The claimant testified regarding her physical

condition, “I have pains in my shoulder, my left leg, and in

my back.  I can’t do anything at all.”  The claimant

testified that she could not lift, stoop, or bend.  The

claimant testified that she was unable to lift her right arm

overhead, that she was unable to perform her previous work

of driving and transporting food items, and that she was

unable to stand for long periods of time.  The claimant

testified that she had been awarded $67.00 monthly in Social

Security Disability benefits.  The claimant testified on

cross-examination that she had not sought employment in the

food service industry or any other area of employment

following Dr. Angel’s December 7, 2011 release: “Why should

I do it, and I got on Social Security?  See, I was going - I

could draw my Social Security at the age of 62, but I was

planning on working until I’m full retirement at 66, but the

accident happened.  Nobody will hire you.”      

An administrative law judge filed an opinion on June

21, 2012.  The administrative law judge found, among other

things, that the claimant had sustained a 13% permanent

anatomical impairment for her compensable back injury and a
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1% permanent anatomical impairment for her compensable right

shoulder injury.  Neither party appeals the administrative

law judge’s findings with regard to permanent anatomical

impairment.  The administrative law judge found that the

claimant proved she was permanently and totally disabled. 

The administrative law judge found that the respondents were

liable for a statutory penalty for late payment of medical

benefits, and that the respondents were in contempt of the

Commission.  

The respondents appeal to the Full Commission.

II.  ADJUDICATION

A.  Installments

Ark. Code Ann. §11-9-802(Repl. 2002) provides:

(c) If any installment payable under the terms of
an award is not paid within fifteen (15) days
after it becomes due, there shall be added to such
unpaid installment an amount equal to twenty
percent (20%) thereof, which shall be paid at the
same time as, but in addition to, the installment
unless review of the compensation order making the
award is had as provided in §§ 11-9-711 and
11-9-712.  
(d) Medical bills are payable within thirty (30)
days after receipt by the respondent unless
disputed as to compensability or amount.
(e) In the event that the commission finds that
failure to pay any benefit is willful and
intentional, the penalty shall be up to thirty-six
percent (36%), payable to the claimant.  
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An administrative law judge found in the present

matter, “Respondents #1 have failed to comply with the prior

ruling and Order of the Commission regarding the payment of

medical benefits, to include mileage, in connection with the

treatment of the claimant’s compensable right shoulder

injury with said failure being willful and intentional. 

Pursuant to Ark. Code Ann. §11-9-802(e), a thirty-six (36%)

percent penalty is herein assessed on the incurred unpaid

mileage, medical bills, and out-of-pocket expenses, payable

to the claimant.”  

The Full Commission affirms the administrative law

judge’s finding that the respondents are liable for a

penalty in accordance with Ark. Code Ann. §11-9-802(e)(Repl.

2002).  The parties stipulated that the claimant sustained a

compensable injury to her low back on September 14, 2009. 

An administrative law judge filed an opinion on November 29,

2010 and found that the claimant also sustained a

compensable injury to her right shoulder on September 14,

2009.  The administrative law judge awarded reasonably

necessary medical treatment and “medical related travel,

pursuant to Ark. Code Ann. §11-9-508.”  The Full Commission

affirmed and adopted the administrative law judge’s decision



(JONES) PRUITT - F908541 15

in an opinion filed April 22, 2011.  The respondents did not

appeal the administrative law judge’s opinion, and the

parties now stipulate that the claimant sustained

compensable injuries to her low back and right shoulder.

The record shows that the claimant has treated for her

compensable injuries with Dr. Ricca, Dr. Angel, and Dr.

Kosinki, and she has also treated at First Care.  A pre-

hearing order was filed on January 30, 2012.  The claimant

contended that “she has paid certain medical bills but has

not been reimbursed.”  The parties agreed to litigate the

issue of “reimbursement for payment of medical bills.”  A

hearing was held on April 6, 2012.  We interpret from the

colloquy at hearing that medical bills had been submitted to

the respondents no later than January 2012 and that said

medical bills had not been paid in accordance with the Full

Commission’s April 22, 2011 opinion.  The respondents’

attorney explicitly stated that the claimant had submitted a

request for mileage reimbursement approximately 60 days

earlier but that mileage had not been paid.  Counsel for

both parties expressly agreed that the claimant had

submitted medical bills totaling approximately $1,500.00,

but these had not been paid.
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The Full Commission therefore finds in the present

matter that the respondents refused to pay medical bills

submitted to them within thirty (30) days of receipt. 

Because the respondents offered no valid or explainable

reason that they did not pay the claimant’s reasonably

necessary medical treatment and mileage within thirty (30)

days of receipt, we find that the respondents’ failure to

pay these benefits was willful and intentional.  The Full

Commission therefore affirms the administrative law judge’s

opinion that the respondents are liable for a thirty-six

percent (36%) penalty in accordance with Ark. Code Ann. §11-

9-802(e)(Repl. 2002).    

B.  Disability 

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Cross v. Crawford County Mem. Hosp., 54

Ark. App. 130, 923 S.W.2d 886 (1996).  In considering claims

for permanent partial disability benefits in excess of the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other
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matters reasonably expected to affect her future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).  

“Permanent total disability” means inability, because

of compensable injury, to earn any meaningful wages in the

same or other employment.  Ark. Code Ann. §11-9-

519(e)(1)(Repl. 2002).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in

the same or other employment.  Ark. Code Ann. §11-9-

519(e)(2)(Repl. 2002).

In the present matter, an administrative law judge

found that the claimant “has been rendered permanently and

totally disabled within the preview (sic) of the Arkansas

Workers’ Compensation statutes.”  The Full Commission does

not affirm the administrative law judge’s finding that the

instant claimant proved she was permanently totally

disabled.  The claimant did not prove that she is unable to

earn any meaningful wage in the same or other employment.  

The parties have stipulated that the claimant sustained

compensable injuries to her low back and right shoulder on

September 14, 2009.  Dr. Ricca diagnosed a T12 burst

fracture but he did not recommend or perform surgery.  Dr.

Ricca released the claimant to “Light duty work permanently”
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on April 5, 2010.  Dr. Ricca assigned the claimant a 13%

permanent anatomical impairment for her compensable back

injury, which rating the respondents have accepted and paid. 

Dr. Ricca did not opine that the claimant was physically

unable to return to any form of work.  Dr. Angel operated on

the claimant’s right shoulder on August 11, 2011.  Dr. Angel

released the claimant to restricted work on December 7,

2011.  Like Dr. Ricca, Dr. Angel did not opine that the

claimant was physically unable to return to any form of

appropriate gainful employment.  The parties agree that the

claimant sustained a permanent anatomical impairment in the

amount of 1% for her compensable right shoulder injury.  

The claimant has not sought employment with the

respondents or any other employer since September 14, 2009. 

The claimant testified that she saw no reason why she should

attempt to return to work, because she was receiving Social

Security Disability benefits.  The claimant’s lack of

motivation to return to appropriate gainful employment is an

impediment to an assessment of the claimant’s loss of

earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410,

30 S.W.3d 769 (2000).  We assign minimal evidentiary weight

to the claimant’s testimony, “I can’t do anything at all.” 
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However, the claimant is now 64 years old with no formal

education beyond high school and a history of unskilled

manual labor.  The claimant has been assigned a 13%

permanent anatomical impairment for her compensable back

injury and is also entitled to a 1% permanent impairment for

her compensable shoulder injury.  The claimant’s treating

physicians have released the claimant to permanent light-

duty work.  In considering the claimant’s age, limited

education, work experience, permanent restrictions, and lack

of motivation to find appropriate gainful employment, the

Full Commission finds that the claimant sustained wage-loss

disability in the amount of 40%.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved she was

entitled to a statutory penalty for late payment of medical

benefits in accordance with Ark. Code Ann. §11-9-802(Repl.

2002).  We find that the respondents’ failure to pay medical

benefits was willful and intentional, and that they are

therefore liable for a thirty-six percent (36%) penalty in

accordance with Ark. Code Ann. §11-9-802(e)(Repl. 2002). 

The Full Commission reverses the administrative law judge’s

finding that the claimant proved she was permanently totally
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disabled.  We find that the claimant sustained wage-loss

disability in the amount of 40% in excess of the 13%

permanent anatomical impairment to her back and 1% permanent

anatomical impairment to her right shoulder.  The claimant

proved that the September 14, 2009 compensable injury was

the major cause of her permanent impairment and 40% wage-

loss disability.  The Full Commission does not find that the

respondents are in contempt of the Commission in accordance

with Ark. Code Ann. §11-9-706(Repl. 2002), and we vacate the

administrative law judge’s sua sponte finding in this

regard.    

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing in part on appeal, the claimant’s

attorney is entitled to an additional fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(1)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.
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CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in part

from the majority's opinion.  Specifically, I concur with

the findings that the claimant is not permanently and

totally disabled as a result of a compensable injury on

September 14, 2009, and that respondents are not in contempt

of the Commission in accordance with Ark. Code Ann. § 11-9-

706(a)(1) (Repl. 2002).  However, I must dissent from the

majority's finding that the respondents' willfully and

intentionally failed to pay medical benefits in accordance

with Ark. Code Ann. § 11-9-802(e)(Repl. 2002). Finally, I

must dissent from the finding that the claimant sustained a

wage loss disability in the amount of 40%. 

Permanent total disability means inability,

because of a compensable injury or an occupational disease,

to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(E)(1)(Repl. 2002). 

The claimant has the burden of proving that she was unable

to earn meaningful wages.  Ark. Code Ann. § 11-9-519(E)(2). 

Attendant factors relevant to whether a claimant is unable

to earn any meaningful wages include medical evidence, age,
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education, experience and other circumstances reasonably

related to a claimant’s earning power.  Rutherford v. Mid-

Delta Community Servs., Inc., 102 Ark. App. 317, 285 S.W.3d

248 (2008). 

          Several factors preponderate against a finding

that the claimant is permanently and totally disabled as a

result of her work-related accident of September 14, 2009,

not the least of which is the lack of medical evidence to

support such a finding.  First, after the September 14,

2009, accident, the claimant was treated and released by Dr.

Ricca for a burst fracture at level T12.  Upon reaching

maximum medical improvement for this injury on April 5,

2010, and despite the fact that recent diagnostic testing

confirmed mild cord impingement at the claimant’s

compromised level, Dr. Ricca opined that the claimant could

return to work at light duty on a permanent basis.  Further,

notwithstanding Dr. Ricca’s opinion that the claimant might

benefit from further medical treatment in the form of a

spinal cord stimulator under the direction of a pain

management specialist, the claimant has failed to seek

medical treatment for her back in any form since her release

by Dr. Ricca.  This in spite of the fact that the record is
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devoid of any evidence that the claimant has been denied

further medical treatment for her back by the respondent

carrier.  Moreover, the claimant refuses to take

prescription medications for the alleviation of her pain

because, pursuant to her testimony, “It’s not the - - it’s

not. It’s my leg, my shoulder, and my - - the only way my

back really bothers me, if I walk too much or I lift - - try

to bend or stand all of the time.”    

          Based upon the above and foregoing, while

reasonable minds could agree that the claimant was entitled

to benefits for permanent anatomical impairment as assigned

by Dr. Ricca pursuant to her T12 fracture, said anatomical

impairment rating having been accepted by the respondent-

carrier and benefits paid accordingly, to find that the

claimant’s T12 fracture would result in total disability is

unreasonable.  This conclusion is especially warranted in

view of Dr. Ricca’s April 5, 2010, medical report which

reflects that the claimant’s “thoraco-lumbar soreness ... is

not a major problem for her,” and her testimony reflecting

the same. 

          Likewise, despite the claimant’s testimony

reflecting otherwise, the record clearly shows that the
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claimant’s right shoulder symptoms have not been so

significant as to prompt her to seek additional treatment

since her release in December 2011, by Dr. Angel.  Rather,

the claimant has admittedly failed to seek medical treatment

for her right shoulder since December 7, 2010.  Yet, the

claimant currently contends that this condition limits her

to such an extent as to prevent her from doing even simple

household chores.  And, while the claimant currently

contends that her shoulder prevents her from working, the

record demonstrates that the claimant, who underwent

surgical repair  for a right, torn tendon in August of 2011,

underwent that same surgery on her left shoulder in 2006,

prior to her work-related accident of September, 2009, and

that she was able to return to full duty employment

thereafter without problems.  It defies logic, therefore,

that although the claimant’s left shoulder surgery did not

prevent the claimant from working, that same surgery as

performed on her right shoulder has, according to her,

attributed in large part to what she now claims is a total

incapacitation to work.  When questioned about this at the

hearing, the claimant asserted that Dr. Angel had given her

a “worser (sic) cut” on her right shoulder as compared to
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her previous left-shoulder incision because she had “waited

too long.”  And this, according to the claimant, accounts

for her more severe and lingering symptoms.  However, the

claimant offered no medical proof to substantiate such a

claim.  

          Finally, notwithstanding the fact that Dr. Angel

assigned the claimant with a 2% permanent physical

impairment rating for her right shoulder, which the

respondent carrier accepted and has paid benefits toward,

Dr. Angel has never stated that the claimant is prevented

from returning to work due to her right shoulder.  Rather,

Dr. Angel’s clinic note of December 7, 2011, reflects that

the claimant’s right shoulder condition had fully resolved

and was in stable condition following her August surgery. 

Thus, in his opinion the claimant could return to full-duty

work with lifting restrictions.  And, while this note

further reflects that the claimant should return to his

clinic should her right shoulder symptoms worsen or persist,

as previously mentioned, the claimant has failed to do so. 

Therefore, as with the claimant’s thoracic injury, the

record is devoid of medical proof to substantiate that the
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claimant’s right shoulder injury would result in total

disability. 

          Therefore, I find that while the claimant’s

combined symptoms may arguably affect her ability to return

to work in her former capacity, the claimant has failed to

prove by a preponderance of the evidence that she is unable

to earn any meaningful wages in the same or other employment

due to her combined injuries; thus, she has failed to prove

that she is entitled to permanent and total disability

benefits.  

          Taking into consideration such factors as medical

evidence reflecting that the claimant can return to work

with restrictions, her admitted lack of motivation due to

her age and receipt of social security benefits, combined

with her failure to seek employment in any capacity or, at

the very least, to have her level of functioning objectively

determined through a functional capacity evaluation, I find

that the claimant has failed to prove by a preponderance of

the evidence that she is totally incapacitated, because of a

compensable injury or an occupational disease, to earn any

meaningful wages in the same or other employment.  I further

find that while she may have sustained some wage loss
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disability, this very same evidence fails to support an

amount of 40% wage loss.

          With regard to the fine and penalty imposed by the

Administrative Law Judge, the claimant has failed to submit

evidence to substantiate that the respondent carrier

wilfully and intentionally failed to comply with a prior

order regarding payment of medical expenses, to include

mileage reimbursement, pursuant to Ark. Code Ann. §11-9-

802(2) and §11-9-706. 

First and foremost, the claimant failed to present

evidence in support of her contention that the respondent

carrier failed to pay medical bills related to her

compensable right shoulder injury.  This, in spite of the

fact that the claimant alleges to have a “book” wherein she

keeps a record of these expenses, her out-of-pocket

contribution to medical payments, mileage, etc.  More

specifically, the claimant testified as follows:

Q, And you have paid some medical bills?

A. Yes.

Q. And you still have some that you’ve
paid?

A. I still have some.
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Q. Okay. Do you know of an estimate,
Brenda, of what you think you’ve paid
that has not been reimbursed to you?

A. I have it in my book.

Q. Do you have a total of it?

A. I didn’t figure up the total, because
I don’t know what mileage they paid.

While the claimant alleges that she submitted her

mileage to the respondent for reimbursement, she offered no

proof to substantiate this allegation.  Further, the

claimant admitted that she was uncertain of what mileage

reimbursement she might actually be owed.  Therefore, as the

respondent correctly contends, since the claimant failed to

submit documented evidence of expenses related to medical

treatment for her right shoulder, it is impossible to

determine what, if any, medical bills remain outstanding. 

This is likewise true with regard to the claimant’s mileage

reimbursement.  

As the respondent further contends, both the

claimant’s back and shoulder injuries were initially

controverted.  Therefore, the claimant used her group health

insurance coverage to pay related medical expenses.  When

questioned by the court at the hearing, the claimant
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admitted that the outstanding bills which she referenced

were actually bills paid under her group health plan, to

which respondents are entitled an offset.  The record

demonstrates that the claimant lost her group health

insurance coverage upon her discharge from the respondent-

employer on December 16, 2009, and that she did not begin to

complain of or receive treatment specifically for her right

shoulder until no sooner than mid-December 2009.  Logic

dictates, therefore, that any bills paid by her group health

plan were in relation to her back.  Thus, I find merit in

the respondent’s assertion that, under those circumstances,

it would be impossible for the respondent carrier to have

failed to comply with the Administrative Law Judge’s

previous order wherein they were ordered and directed to pay

for all medical treatment related to the claimant’s shoulder

when, by her own admission, the outstanding medical bills

which the claimant claims the respondents have failed to pay

are for medical services related to treatment of her back. 

Further, because the claimant has failed to

present evidence, other than her own self-serving and vague

testimony,  of any outstanding medical bills or mileage that

has not been paid, we would have to resort to conjecture and
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speculation in order to make a determination that the

respondents have failed to pay any such expenses.  This we

cannot do.  See, Ark. Dept. of Correction v. Glover, 35 Ark.

App. 32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).  Moreover, without proof that the respondents have

failed to pay these expenses, we cannot find that they have

intentionally and willfully disregarded a previous order.  

In view of the lack of evidence to support the

claimant’s assertion that the respondents have failed to pay

medical bills and mileage reimbursement in relation to her

shoulder injury and in contravention of a previous order, I

find that she has failed to meet her burden of proof with

regard to this issue.  And, I note that despite having prior

knowledge that these issues would be litigated, and

notwithstanding the claimant’s testimony regarding a “book”

in which she allegedly keeps information pertinent to these

issues, the claimant failed to produce such a book or any

documentation to support her allegation.  Having had the

opportunity to present this evidence and having failed to do

so, the claimant has failed to prove by a preponderance of
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the evidence that the respondents have intentionally and

willfully failed or refused to pay medical bills and gas

mileage reimbursement with regard to her right shoulder

injury.  Therefore, I must respectfully dissent from an

assessment of the statutory penalty for late payment of

medical benefits in accordance with Ark. Code Ann. § 11-9-

802.    

                                    
                         KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          I must respectfully concur, in part, and dissent,

in part, from the majority opinion.  After a de novo review

of the record, I specifically concur in the majority’s award

of 40% wage loss disability.  I also concur in the findings

regarding contempt and willful failure to pay benefits. 

However, as I would award the claimant permanent and total

disability benefits, I must respectfully dissent from the

majority’s finding that the claimant is not entitled to

permanent and total disability benefits.
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          Permanent total disability means inability,

because of a compensable injury or an occupational disease,

to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. §11-9-519(e)(1)(Repl. 2002). 

The claimant has the burden of proving that she is unable to

earn meaningful wages.  Ark. Code Ann. §11-9-519(e)(2). 

Factors relevant to whether a claimant is unable to earn any

meaningful wages include medical evidence, age, education,

experience, and other circumstances reasonably related to

the claimant’s earning power.  Rutherford v. Mid-Delta

Community Services, Inc., 102 Ark. App. 317, 285 S.W.3d 248

(2008).

          In the present matter, the claimant is a 1966 high

school graduate with a consistent work history.  With a date

of birth of May 23, 1948, the claimant commenced her

employment history at the age of 16.  With the exception of

an approximately 13-year period of employment in a factory

setting, Victor Metal  in Newport from 1976 until 1989, the

claimant has worked in the food service industry the

majority of her work history.

          The physical demands of the claimant’s job duties

for the respondent are detailed in her testimony before the
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Commission and are not disputed.  In addition to preparing

meals, the claimant was required to transport, via a

respondent-furnished van, food and supplies from Jonesboro

to Trumann.  The claimant also transported the food that she

had prepared at the center in Trumann to the classrooms to

serve the students.  The claimant was also responsible for

washing the dishes, pots, and pans used in the cooking,

transporting, and serving of the food.  Physical demands

entailed in the claimant’s regular performance of her job

duties included substantial standing, lifting, bending,

stooping, and climbing. Her job also included frequent

overhead activities of retrieving supplies and food stuff.

          The claimant sustained injuries to her low back,

left leg, and right shoulder in the September 14, 2009 motor

vehicle accident.  The injuries sustained in the accident

resulted in a 13% permanent physical impairment to the body

as a whole relative to the claimant’s back, and a 1%

permanent physical impairment to the body as a whole with

respect to the right shoulder.  The claimant reached the end

of her healing period on December 7, 2011.  The claimant was

treated by Dr. Gregory Ricca, a neurosurgeon, in connection
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with her lumbar spine injury from the September 14, 2009

accident.

          The claimant’s injuries from the compensable

September 14, 2009 motor vehicle accident were diagnosed by

Dr. Ricca as thoracic fracture, right shoulder pain, and

burst fracture of the T12 with some canal compromise. 

Further, Dr. Ricca attributed the claimant’s problem with

anterior left lower extremity neuropathic pain to her spinal

cord being percussed at the time of the fracture, causing

some cord injury.  In addition to recommending that the

claimant see a pain physician for consideration of a spinal

cord stimulator, the medical evidence also contains this

statement from Dr. Ricca regarding the claimant’s work

prospects:

With regards to work, Ms. Jones said she
was fired.  With regards to her T12
burst fracture, she may now engage in
light duty work.  I do not think she
should ever engage in heavy manual labor
and may not be able to engage in
moderated duty work.  Only time will
tell.  She may need an FCE if more
specific information with regards to her
work ability is needed.  My comments
regarding work ability do not include
her right shoulder pain.
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Dr. Ricca placed restrictions/limitations on the claimant’s

employment to that of light-duty work permanently.

          The claimant treated with Dr. Jeffery Angel, a

Batesville orthopedic surgeon, for the right shoulder injury

from the September 14, 2009 compensable motor vehicle

accident.  As noted above, the restrictions imposed on the

claimant’s work activities by Dr. Ricca did not include

consideration of the claimant’s compensable right shoulder

injury.  The claimant underwent an arthroscopic

decompression, distal clavicle resection, and a rotator cuff

repair of her right shoulder under the care of Dr. Angel on

August 11, 2011.  When seen in follow-up on November 9, 2011

by Dr. Angel, restrictions placed on the claimant’s

activities included no lifting overhead and no lifting over

10 pounds on the right.  When fully released by Dr. Angel

following a December 7, 2011 visit, the restrictions were

continued.

          The claimant has been released to permanent light-

duty work by her treating physician, with a recommendation

for a pain management physician to address and treat her

residual problem with anterior left lower extremity

neuropathic pain.  The claimant’s treating orthopedic
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physician released the claimant with restrictions of no

overhead lifting and no lifting over 10 pounds on the right. 

The record clearly reflects a medical basis for the

claimant’s left lower extremity complaints, which limits the

duration of her standing, climbing, and walking.  Further,

the claimant suffered a burst fracture at T12, accounting

for a prohibition against heavy manual labor or moderate

labor jobs.  The claimant’s right shoulder injury prevents

overhead lifting or lifting greater than 10 pounds on the

right side.

          The claimant’s employment history has consisted of

only factory work or work in the food service industry.  The

evidence shows, with a permanent light-duty work

restriction, as well as a restriction against overhead

lifting and lifting weight no greater than 10 pounds on the

right side, with the claimant being right-handed, that the

claimant is unable to earn any meaningful wages in the same

or other employment because of the compensable injury.  The

claimant is 64 years old and graduated high school in 1966. 

The claimant’s work history has consisted of moderate to

heavy manual labor jobs.
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          I find that when the claimant’s age, education,

work experience, permanent restrictions, and limitations are

considered, the evidence shows that the claimant has been

rendered permanently and totally disabled from earning any

meaningful wages in the same or other employment because of

the September 14, 2009 compensable injuries.   

          For the aforementioned reasons, I must

respectfully concur, in part, and dissent, in part, from the

majority opinion.

    _______________________________
        PHILIP A. HOOD, Commissioner


