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Claimant represented by the HONORABLE MICHAEL ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE E. DIANE
GRAHAM, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed September 26, 2012.  The administrative

law judge entered the following findings of fact and

conclusions of law:

1.  The Arkansas Workers’ Compensation Commission
has jurisdiction of the within claim.

2.  The employee-self-insured employer relationship
existed at all relevant times, including October 5,
2009.

3.  The claimant sustained a compensable injury to
his right foot on said date.  
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4.  The claimant’s average weekly wage was $353.01. 
The claimant’s temporary rate is $235, and his
temporary partial disability rate is $176.

5.  There appears to be no dispute over medical
services at this time.

6.  Claimant returned to work immediately after the
work-related injury and worked until April 8, 2011. 
Claimant was taken off work, and received temporary
total disability benefits from April 8, 2011
through May 1, 2011.

7.  Claimant returned to work May 2, 2011, worked
until he was suspended September 13, 2011, for
attendance violations.

8.  Claimant was taken off work and paid temporary
total disability benefits from February 21, 2012
through April 9, 2012, when his physician released
him to return with restrictions.

9.  This current claim for additional benefits has
been controverted in its entirety.  

10.  The claimant failed to prove by a
preponderance of the credible [evidence] his
entitlement to temporary total disability
compensation from September 15,2011 until February
20, 2012, and from April 10, 2012 to a date yet to
be determined.

11.  All issues not litigated herein are reserved
under the Arkansas Workers’ Compensation Act.  

After reviewing the entire record de novo, it is

our opinion that the administrative law judge’s decision

is supported by a preponderance of the evidence,

correctly applies the law, and should be affirmed.  The

claimant contends on appeal to the Full Commission that

he is entitled to temporary total disability benefits in
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accordance with Ark. Code Ann. §11-9-519(Repl. 2002). 

However, Ark. Code Ann. §11-9-519(Repl. 2002) sets forth

the law on permanent total disability.  See Rutherford

v. Mid-Delta Cmty. Servs, Inc., 102 Ark. App. 317, 285

S.W.3d 248 (2008).  Ark. Code Ann. §11-9-519(Repl. 2002)

is not applicable to a case where an employee with a

scheduled injury is claiming entitlement to temporary

total disability benefits.  Moreover, it is not

necessary for a claimant with a scheduled injury to

prove that he is totally incapacitated from earning

wages in order to collect temporary total disability

benefits.  See Fendley v. Pea Ridge Sch. Dist., 97 Ark.

App. 214, 245 S.W.3d 676 (2006).  

Therefore, we affirm and adopt the decision of the

administrative law judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant has proven his entitlement to

temporary total disability compensation from September

15, 2011 until February 20, 2012, and from April 10,

2012 to a date yet to be determined.

          The claimant credibly testified and the record

supports a finding that the claimant’s absences on

February 7, March 23 - 24, and September 13, 2010, and

March 6, April 4 and 7, 2011 were all related periodic

flare-ups and increased difficulties due to his

compensable injury.  The claimant’s absenteeism was

directly related to his compensable injury.  If the

claimant had not been assessed points on any one of

these dates, he would not have been suspended.  The

claimant was not terminated for good cause.  I find that

the claimant was terminated for reasons related to his

injury and the respondents’ interest in removing an

expensive employee, and therefore, the reasoning of

Robertson v. Pork Group, 2011 Ark. App. 448 (2011) and

Mackey v. Cobb Vantress, 2011 Ark. App. 88 (2011) does

not apply.  But for the respondents’ termination of the

claimant, because he was absent while receiving



JENNEN - G103146 5

treatment or incapacitated by his compensable injury,

the claimant would still be employed, and but for the

respondents’ refusal to legitimately and in good faith

return him to work within his restrictions, the claimant

would have continued to be able to work.

          This claim is very similar to American Railcar

Industries v. Gramling, 2010 Ark. App. 625, in which the

claimant was terminated for reasons directly related to

his injury, in an effort by the respondents to shed

themselves of an expensive employee.  Thus, the claimant

had not “returned to work” for purposes of Ark. Code

Ann. Section 11-9-521, and he was entitled to temporary

total disability benefits.

          The claimant has also asserted that he is

eligible for temporary total disability benefits under

Arkansas Code Annotated Section 11-9-519(a), because

there is nothing in either that statute or Section 11-9-

521 to prevent such eligibility. Temporary total

disability benefits are created and defined by that

section which states:

In case of total disability, there
shall be paid to the injured
employee during the continuance of
the total disability sixty-six and
two-thirds percent (66 2/3%) of his
or her average weekly wage.
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Temporary total disability is that period within the

healing period in which a claimant suffers a total

incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).   

          For scheduled injuries, the Legislature also

created permanent partial disability benefits to be

awarded “in addition to” temporary total disability

benefits.  In order to be entitled to temporary total

disability compensation for a scheduled injury, the

employee must prove: (1) that she remains within her

healing period; and (2) that she has not returned to

work.  Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001). 

          The respondent’s assertion that the use of the

verb “shall” in Section 11-9-521 shows that benefits in

the case of scheduled injuries must be paid only in

accordance with that section.  However, a quick look at

the statute shows that Section 11-9-521 mandates

(“shall”) that a claimant will receive permanent partial

benefits.  The language “in addition to compensation for

temporary... benefits...” is not dependent upon the verb

“shall.”  Section 11-9-521(a) creates a set of benefits

to exist in addition to the temporary benefits.  Thus,
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statutory construction does not mandate that 11-9-521(a)

is a specific statute with precedence over a more

general one.  I agree with the claimant’s assertion that

Section 11-9-519 entitles him to benefits.

          Under either statute, the claimant is entitled

to temporary total disability benefits, because he was

within his healing period and unable to work and had not

successfully returned to work.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


