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EMPLOYEE                               CLAIMANT

SOUTHWEST EMS,
EMPLOYER                               RESPONDENT
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OPINION FILED FEBRUARY 19, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JOHN D. DAVIS,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed October 29, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on June
20, 2012, and contained in an amended pre-
hearing order filed July 25, 2012, are hereby
accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury to her back on
January 9, 2011.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the October 29, 2012

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find
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that the claimant has shown objective findings and has

sustained a compensable back injury.

          Ark. Code Ann. §11-9-102(4)(D) requires that

the actual existence of the physical injury or damage,

which is alleged to be “compensable”, must be

“established by medical evidence supported by objective

findings as defined in subdivision (16) of this

section”.  Ark. Code Ann. §11-9-102(16) defines

“objective findings” as:“...Those findings which can not

voluntarily come under the control of the patient.”

          Applicable case law also provides that these

supportive “objective findings” need not be actually

observed by the diagnosing physician, but it is

sufficient that they are observed by supportive medical

personnel, Continental Express, Inc. v. Freeman, 66 Ark.

App. 102 (1999), aff’d, 339 Ark. 142 (1999).

          Here, the medical evidence presented is

sufficient to establish the actual existence of a

physical injury or damage to the claimant’s lower back. 

All of the physicians who have evaluated the claimant

have expressed the opinion that the claimant has

experienced some type of physical damage to her lower

back.  This includes Dr. C. Nouansavane, Dr. Keith
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Holder, Dr. Terry Clark, Dr. Joseph Queeney, Dr. Jared

Ennis, Dr. Jason Holt, and Dr. Scott Schlesinger. 

          The initial medical records for the claimant’s

episode of low back/hip difficulties, beginning on

January 9, 2011, are by Dr. Nouansavane of the

Cornerstone Medical Clinic.  In his form report of

January 11, 2011, Dr. Nouansanvane gives a broad

diagnosis of the claimant’s complaints as simply “back

pain”.  His observations during his physical examination

of the claimant were recorded merely by circling or not

circling certain choices that appeared on a prepared

form.  The possible choices were “decreased range of

motion” of the spine and musculoskeletal “tenderness”,

both of which were circled.  Unfortunately, this form

did not provide a place to indicate whether such

objective findings as muscle spasms, swelling,

discoloration, etc., were observed.  However, the form

does indicate that Dr. Nouanavane did prescribe the

muscle relaxer, Flexeril.

          The Administrative Law Judge, affirmed and

adopted by the majority, stated that, in his opinion,

the Flexeril that was prescribed by Dr. Nouansavane was

“for pain”.
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          The more reasonable interpretation of this

notation is that the claimant was prescribed Flexeril

for muscle spasms and that the NSAIDS and other

medication mentioned were prescribed for pain.  It would

be highly uncommon and unlikely that the Flexeril was

prescribed for pain relief.  The prescription of

Flexeril can, in and of itself, constitute the presence

of an “objective finding”, in the form of muscle spasms,

to support Dr. Nouansavane’s diagnosis.  Fred’s, Inc. v.

Jefferson, 361 Ark. 258 (2006).

          The claimant was next seen by Dr. Joseph

Queeney, a neurosurgeon.  Dr. Queeney diagnosed low back

pain with right lower extremity pain from a lumbar

strain/sprain.  He recommended an EMG/NCV of the right

lower extremity and a myelogram with a post myelogram

CT.  However, this additional recommended testing was

not performed.

          The claimant was evaluated, at the

respondents’ request, by Dr. Keith Holder.  Dr. Holder

diagnosed the claimant’s difficulties as sacroiliac

sprain and nerve root injury of the lumbar spine or

lumbar strain and sacroiliac dysfunction with right

greater trochanteritis.  Among the findings noted by Dr.

Holder on his physical examination, which he considered
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in arriving at his diagnosis, was a lack of plantar

response.  Clearly, such a reflex response is beyond the

claimant’s voluntary control.  Dr. Holder did not

expressly note the presence or absence of muscle spasms,

but he prescribed Skelaxin, another muscle relaxer.

          Upon referral by Dr. Holder, the claimant was

subsequently seen and treated by Dr. Jared Ennis and Dr.

Jason Holt, chronic pain management specialists.  Dr.

Ennis and Dr. Holt diagnosed the claimant as suffering

from sacroiliac dysfunction, sacroiliac osteoarthropathy

and trochanteric bursitis.  They also subsequently

diagnosed lumbosacral spondylosis, lumbosacral

radiculopathy, lumbar spine pain, and sacroiliac

instability.  These diagnoses, at least in part, were

based upon floroscopic observations, which were made

during the epidural steroid injections.

          The last physician to evaluate the claimant

was Dr. Scott Schlesinger.  Dr. Schlesinger saw the

claimant pursuant to a change of physician ordered by

the Commission on March 13, 2012.  Dr. Schlesinger

appears to have made no diagnosis of the etiology of the

claimant’s low back complaints, but withheld such a

diagnosis pending the additional tests that he

recommended, but which have not been performed.
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          The lumbar and sacroiliac injuries diagnosed

by Dr. Holder, Dr. Ennis, and Dr. Holt were further

supported by objective findings that were observed by

the physical therapist during physical therapy.  In her

report of August 24, 2011, Ms. Medlock noted that she

observed intermittent rotation of the (right) innominate

and that she could correct this with appropriate

exercises.

          The claimant was subsequently referred to

another physical therapist, Carolyn Slate, at Health

South Rehabilitation.  In her initial evaluation on

October 26, 2011, and a subsequent visit on November 1,

2011, Ms. Slate observed right sacroiliac joint

hypermobility and misalignment of the right hip.  In her

record of November 11, 2011, Ms. Slate reported that she

had to use the belt to stabilize the claimant’s right

ischium (one of the bones comprising the pelvis), in

order to keep the claimant’s right hip aligned.  In her

record of November 18, 2011, Ms. Slate again noted the

need to stabilize the claimant’s right ischium and

further observed grade 3 spasms in the claimant’s right

glut muscle that improved with treatment.  Although

these handwritten notes are difficult to read, this

portion of the record is clearly legible.  In her record
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of December 26, 2011, Ms. Slate observed grade 3/4

muscle spasms in the claimant’s paraspinal muscle from

grade 3/4 that she was able to reduce to 0 with that

treatment, but was not able to reduce the muscle spasms

she observed in the claimant’s right leg.

          I find, based on the above, that the claimant

has shown objective findings of an injury.

          For the aforementioned reasons, I must

respectfully dissent.

                                                        
                        PHILIP A. HOOD, Commissioner


