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OPINION AND ORDER

Respondents appeal the decision of an

Administrative Law Judge filed on September 27, 2012,

finding that the claimant has proven by a preponderance

of the evidence that he is entitled to additional

medical expenses after August 2, 2011, to include total

left knee replacement, which was performed on October 3,

2011.  In addition, the Administrative Law Judge awarded

the claimant temporary total disability benefits from

October 3, 2011, through January 3, 2012, in relation to

this surgery.   
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Our carefully conducted de novo review of this

claim in its entirety reveals that the clamant has

failed to prove by a preponderance of the evidence that

his total left knee replacement was necessitated by his

compensable knee injury of February 24, 2011.  Because

the claimant has failed to prove a causal connection

between the medical services he received after August 2,

2011, and his February, 2011, compensable knee injury,

the decision of the Administrative Law Judge is hereby

reversed and all benefits awarded pursuant to that

decision denied.

It is undisputed that the claimant sustained

an injury to his left knee on February 24, 2011, as the

result of a work-related incident.  Also undisputed is

the fact that the claimant, age 73 at the time of the

hearing before the Commission, had significant pre-

existing problems with both knees for which he received

medical treatment to include a right, total knee

replacement in 2005.  In addition, the claimant

sustained an injury to his left knee in 1994, in the

form of a torn ligament which was surgically removed. 

The claimant testified that his left knee was

asymptomatic from 1995, until February of 2011.
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Following the February 24, 2011, work-related

incident, the claimant was initially seen for medical

treatment on March 11, 2011, at SAMA Healthcare.  A

report of that visit reveals that the claimant reported

trauma to the left medial knee.  When conservative

measures failed to alleviate the claimant’s symptoms, he

was eventually referred to Dr. Kenneth Gati with the

South Arkansas Orthopedics and Sports Medicine clinic.  

On April 19, 2011, Dr. Gati placed the

claimant on light-duty with lifting restrictions and

scheduled him for an MRI.  Dr. Gati’s clinic note of

April 29, 2011, reflects that the MRI study revealed

evidence of a medial meniscus tear that, according to

Dr. Gati, appeared to be recurrent based on the

claimant’s past surgical history.  In addition, Dr. Gati

noted that the claimant’s lateral meniscus showed a

degenerative pattern of “horizontal-type tear.”  Dr.

Gati referred the claimant for a steroid injection, and

continued him on restricted, light-duty.  When this

treatment failed to provide the claimant with sustained

relief, Dr. Gati scheduled him for an arthroscopic

procedure. 

On May 26, 2011, the claimant underwent left
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knee arthroscopic partial medial and lateral

meniscectomies.  Upon the claimant’s post-operative

follow-up appointment with Dr. Gati, the claimant’s main

complaint was pain at the end of the day.  In addition,

Dr. Gati note that the claimant admitted that he was not

following his light-duty restrictions.  More

specifically, Dr. Gati stated:

He is supposed to be in a
sedentary work. He reports
he has been standing on it
all day up. When he gets
home at the end of the
day, it is swollen and
painful. Arthroscopically,
we did find medial and
lateral meniscal tears
that were treated at the
time of surgery. He was
also noted to have medical
compartment osteoarthritis
in his knee. 

The claimant continued to report pain in his

left knee following his arthroscopic procedure.  Dr.

Gati treated the claimant’s symptoms with steroid

injections, physical therapy, and home exercises, while

keeping him on light-duty.  In his report of the

claimant’s August 2, 2011, follow-up appointment, Dr.

Gati stated as follows:

I have discussed with him
at this point I believe
most of his pain is just
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related to osteoarthritis
of his knee.  He has had
meniscectomy. He has had
an injection for the
bursitis and [the] only
thing left is his knee
arthritis, which is
preexisting to his injury
and my recommendation for
him at this point to help
with his pain and get him
back to full activity
would be going ahead and
proceeding with a total
knee arthroplasty. I will
go ahead and do that
through his private
insurance. The patient at
this point based on his
work comp injury is at
MMI. His rating for a
partial medial
meniscectomy and partial
lateral meniscectomy is
10% for his left lower
extremity. At this point,
he is going to need to
remain on sedentary work
just because of his knee
arthritis, but not because
of his on-the-job injury.
His knee replacement is
going to be scheduled for
the 22nd of August. He
will have a separate
history and physical
dictated for the Medical
Center of South Arkansas
and as said previously his
knee replacement will be
followed through his
private insurance.

The record reflects that the claimant

underwent left knee arthroplasty on October 3, 2011, the
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need for which in his pre-operative report, Dr. Gati

attributed solely to osteoarthritis of the left knee. 

On November 30, 2011, Dr. Gati released the claimant

from his care and to return to work on January 2, 2012.

The deposition of Dr. Gati was taken on August

1, 2012.  Pursuant to that deposition, Dr. Gati affirmed

that the claimant had failed to report previous knee

conditions upon his initial examination.  Dr. Gati

further affirmed that at this first visit, he assessed

the claimant with a left knee medial collateral strain,

which as the doctor explained, is an injury to the

ligament on the inside part of the knee.  Dr. Gati

agreed that the claimant’s reported symptoms were

consistent with this assessment.  Accordingly, Dr. Gati

prescribed the claimant a “knee range of motion” brace

to allow the medical collateral ligament to heal.  With

regard to the results of the claimant’s subsequent MRI

study, Dr. Gati stated:

Results of the MRI that
he’d had a previous
partial medial
meniscectomy. There was
surface fluid signal
extending from the
articular surface of the
meniscal remnant in the
region of the body
suspicious for tear,
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findings suspicious for a
small degenerative
horizontal tear involving
free edge body of the
lateral meniscus and then
moderate tri-compartmental
arthritis. Some small
focal areas of high grade
chondral loss.

Dr. Gati agreed that the claimant’s partial

medial meniscectomy was from a prior procedure. 

Further, Dr. Gati affirmed that the small degenerative

pattern of horizontal tear was a degenerative finding,

versus an acute finding.  Of this condition, Dr. Gati

specifically stated, “That’s more of a chronic problem.” 

In fact, the only finding that Dr. Gati attributed to an

acute event or direct impact injury was the claimant’s

medial meniscal tear, which Dr. Gati affirmed was later

successfully surgically repaired by way of meniscectomy. 

With regard to the claimant’s continued complaints of

pain following that procedure, Dr. Gati agreed that this

was due to osteoarthritis and bursitis in the claimant’s

knee, which he opined was mainly degenerative in

etiology. 

As to the purpose of the claimant’s total knee

replacement surgery, Dr. Gati stated that it was

necessary in order to alleviate the claimant’s pain
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related to his left knee arthritis.  Further, Dr. Gati

stated that any trauma connected with the onset of the

claimant’s left arthritis would have undoubtedly

happened prior to 2011.  Moreover, Dr. Gati agreed that

arthritis is a degenerative process that develops over

time.  Finally, Dr. Gati stated within a reasonable

degree of medical certainty that the claimant’s injury

of February, 2011, was not the major cause of his need

for left knee arthroplasty.

On examination by the claimant’s counsel

during his deposition, Dr. Gati was asked whether an

event such as the work-related incident of February,

2011, could have caused the claimant to have become

symptomatic to such a degree as to have necessitated his

left knee arthroplasty.  In response, Dr. Gati stated:

Pain is subjective, so I
really can’t give any
objective reason why pain
started, and so I cannot
explain why his pain
started at that time.
According to him, it did,
but the injury to the knee
didn’t cause the
arthritis. 

Further, although Dr. Gati agreed that there

was swelling of the claimant’s left knee before and

after he performed a meniscectomy, he stated, “Your knee
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can swell from arthritis at any time so, we’ve taken

care of the acute traumatic injury, any residual

swelling after that point would be related to the

arthritis in his knee.”  Dr. Gati, who had previously

treated the claimant’s ankle, denied having knowledge of

swelling in the claimant’s left knee prior to his work-

related accident.  When pressed to agree that the

claimant’s work-related accident was the “major

intervening cause” that necessitated the claimant’s

total left knee replacement, Dr. Gati responded as

follows:

Q. So if that is accurate
and the medical records
are accurate, then the
major intervening cause
necessitating him to get
the course of treatment
which ended him in a total
knee replacement, would
have been the kick to the
knee that he suffered at
the on the job injury?

A. That, I don’t know.

Q. What is the other
explanation of why he had
no problem prior to
getting kicked in the
knee?

A. Because I replace knees
all the time for knee
arthritis and people
aren’t kicked in the knee
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and they still end up with
knee replacements, so I
don’t know the exact
reason why he ended up
hurting and having
persistent pain in the
knee and needing a knee
replacement other than he
had knee arthritis. So,
you know, I replaced two
knees on Monday, they
didn’t get Karate kicked
in the knee, so I can’t
say that a certain action
led to a knee replacement.
I cannot say that within a
medical degree of
certainty.

 
Q. But in this case there
is no other explanation,
causal explanation, in his
medical history or medical
records that started that
ball rolling down the hill
and him getting that
treatment. He was
asymptomatic, got kicked
in the knee, ultimately
needed a replacement.
Whether it was lying
dormant, he was not having
problems, etcetera. The
trauma, at least,
persisted and elevated the
problems to the point that
he needed that replacement
because he was not getting
relief from any other
treatment. Is that an
accurate statement?

A. His knee replacement
followed a traumatic
injury to his knee, but I
can’t say that his knee
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replacement was ever
related to his traumatic
injury. You’ve asked me
over and over and I cannot
say within a medical
degree of certainty that
the traumatic injury
caused him to have knee
replacement.

During his testimony, the claimant affirmed

that all of the past medical treatment associated with

his knees was considered work-related.  The claimant

further affirmed that bilateral knee arthroscopy and

right knee arthroplasty was among that treatment.  With

regard to his left knee injury in 1994, the claimant

stated that it affected his “entire” knee.  

The claimant agreed that the majority of his

work experience has been as a counter salesperson for

automotive parts companies.  As such, the claimant

agreed that he has spent a substantial amount of time

standing on a concrete floor.  

According to the claimant, prior to the

February, 2011, work-related incident, he stood all day. 

The claimant stated that following his May 26, 2011,

left knee arthroscopic procedure, the respondent-

employer provided him with a stool.  The claimant denied

having problems with his left knee after undergoing an
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arthroscopy in 1994, up until the February, 2011, work-

related incident.  The claimant stated that he returned

to work for the respondent-employer following his left

knee arthroplasty.

The compensability of the claimant’s February

24, 2011, left knee injury is undisputed.  The issue is

whether that injury necessitated the claimant’s

subsequent total left knee replacement.  The

Administrative Law Judge found that it did.  Therefore,

the Administrative Law Judge found that the medical

services associated with that procedure were reasonably

necessary for the treatment of the claimant’s

compensable left knee injury.  A review of the record,

however, fails to support such a conclusion.  

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Owens Plating

Co. v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008).

What constitutes reasonable and necessary treatment is a
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questions of fact for the Commission.  Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy. Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Treatments to reduce or alleviate symptoms

resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services. 

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796 (2009). Liability for additional medical

treatment may extend beyond the treatment healing period

as long as the treatment is geared toward management of

the compensable injury. Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

The Administrative Law Judge found that, at

the very least, the claimant’s traumatic knee injury of
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February, 2011, aggravated the claimant’s pre-existing

degenerative condition which resulted in the need for

the left total knee replacement.  The record, however,

to include both the medical records and deposition

testimony of Dr. Gati, fails to support this conclusion. 

In fact, no matter how hard pressed Dr. Gati was to

provide the answer that the claimant’s counsel sought

during deposition, that is that the claimant’s

arthroplasty was causal connected to his February, 2011,

work-related injury, Dr. Gati refused to state that the

claimant’s total knee replacement was necessitated by

this traumatic event.  Rather, Dr. Gati repeatedly and

consistently stated that the claimant’s total knee

replacement surgery was necessitated by his left knee

arthritis.

In a prior case with similar facts, in that

the claimant had a pre-existing knee injury that

required medical treatment to include surgery, the Court

found that while the claimant’s testimony that he was

asymptomatic for two years prior to his work-related

accident, combined with the immediate temporal

connection between his accident and the absence of any

symptoms for the preceding two years could lead a
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reasonable person to conclude that his work-related

accident had an aggravating effect on the claimant’s

pre-existing knee condition, objective medical findings

would still be required to prove a compensable injury. 

The Court found that no such findings were offered. 

Further, the Court found that no findings of a new

injury or an aggravation was stated to a reasonable

degree of medical certainty.  Therefore, the Court

affirmed the Commission’s finding that the claimant had

failed to prove that he sustained a compensable injury. 

Kelley v. Marriott, 2011 Ark. App. 715, ___ SW3d ___

(2011).

While we recognize that compensability is not

an issue in this claim, the claimant must still show a

causal connection between his injury and the treatment

he received in order for the respondents to have

liability for that treatment.  As in Kelley, supra, the

claimant has failed to show such a connection in that

the record is devoid of medical evidence in the form of

a medical opinion stated within a reasonable degree of

medical certainty that the claimant’s pre-existing

condition was aggravated by the February 24, 2011, work-

related incident.  Rather, the weight of the medical
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evidence in this claim, in particular Dr. Gati’s medical

reports and testimony, demonstrates that the claimant’s

compensable knee injury consisted of medial and lateral

meniscal tears that were treated at the time of the

claimant’s May, 2011, arthroscopic procedure.  As of

August 2, 2011, Dr. Gati opined that the claimant had

reached maximum medical improvement for his February 24,

2011, injury, and he assigned the claimant with a

permanent physical impairment rating pursuant thereto.   

Moreover, Dr. Gati never wavered in opining

that the claimant’s left, total knee replacement was

necessitated strictly by his pre-existing arthritis,

which he stated was degenerative in nature and not

attributable to his February, 2011, injury.  In view of

the claimant’s extensive history of bilateral knee

injuries, and the substantial medical treatment that he

underwent pursuant thereto, to include a partial medial

meniscectomy of his left knee, it is more likely than

not that the claimant’s knee replacement was the result

of a pre-existing condition, namely arthritis in his

left knee.  While, arguably, the claimant’s pre-existing

arthritic condition was temporarily aggravated as a

result of the February 24, 2011, work-related incident,
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Dr. Gati stated without equivocation that the claimant’s

February 24, 2011, injury was meniscal tearing and that

the claimant’s knee replacement surgery was necessary in

order to address his pre-existing arthritic condition

only.  

The record is devoid of other medical evidence

in the form of a medical opinion to either corroborate

or challenge Dr. Gati’s opinion.  Finding that Dr. Gati

offered credible, consistent, and unequivocal testimony

that the claimant’s knee replacement was not causally

connected to his February, 2011, injury, we are

constrained to go beyond the credible testimony of Dr.

Gati and find a causal connection that the medical

evidence fails to support.  Therefore, we find that the

claimant has failed to prove by a preponderance of the

evidence that his knee replacement surgery was causally

connected to his February 24, 2011, work-related injury. 

Pursuant to this finding, we further find that the

claimant has failed to prove entitlement to benefits as

a result of his left knee arthroplasty.

Based upon the above and foregoing, the

decision of the Administrative Law Judge is hereby

reversed and all awarded benefits denied.
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IT IS SO ORDERED.

                                  
                       A. WATSON BELL, Chairman

                                        
             KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant’s need for total knee

replacement was the compensable injury.   The claimant

had pre-existing arthritis in his knee.  He was

asymptomatic in the fifteen years prior to the

compensable injury.  He needed no medical treatment for

his knee during that time.  Only after the compensable

injury did he become symptomatic.  Those symptoms

precipitated the need for total knee replacement

surgery.  The majority relies upon Dr. Gati’s opinion

that he could not say that the knee replacement was

related to the injury, but the majority did not cite the

two questions the physician was asked after that
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statement.  The following exchange is important:

A His knee replacement followed a traumatic
injury to his knee, but I can’t say that
his knee replacement was ever related to
his traumatic injury.  You’ve asked me
over and over and I cannot say within a
medical degree of certainty that the
traumatic injury caused him to have a
knee replacement.

Q You cannot say yes and you cannot say no?

A Correct.

Q And so we’re left to rely on Mr.
Jackson’s history and his explanation of
what caused him the pain and when it
started to explain what happened?

A I would leave it at that, yes.

Dr. Gati stated that he could not state a

cause.  The Commission does not require a medical

opinion on causation.  The evidence supports a finding

of causation.  The claimant was asymptomatic prior to

the compensable injury.  The claimant sustained a

compensable injury.  The claimant became symptomatic. 

The compensable injury caused damage to his knee which

was repaired by arthroscopic surgery.  The claimant’s

pre-existing arthritis, which was not symptomatic prior

to the incident, became and remained symptomatic, to the

extent that knee replacement surgery was required.  But

for the traumatic injury, the knee would have remained
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in the same condition, asymptomatic.  But for the

injury, the knee replacement would not have been

necessary at the time that it was.  I recognize that the

claimant’s knee could have become symptomatic at some

time in the future, but the fact remains that his knee

was asymptomatic until he suffered the traumatic injury.

This claim is similar to the claim in Estridge

v. Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000),

in that the claimant undisputedly suffered a compensable

injury, and in that there is a dispute as to whether

there is a causal connection between the injury and the

medical treatment.  As the court in Estridge explained,

the claimant does not have to prove that the injury is

the major cause of the need for treatment in the case of

an accidental injury.   Ark. Code Ann. §

11-9-102(4)(A)(i).  While the claimant does have

arthritis in his knee, the medical records and the

claimant’s testimony show that the injury at work on

February 24, 2011, when he was kicked by a co-worker,

either caused or precipitated the need for medication

and surgery.  As in Estridge, “that is clear.” 

Estridge, 343 Ark. at ___. 

For an accidental injury, it is not necessary
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that the claimant prove that the injury is the major

cause of the disability or need for treatment. 

Estridge, 343 Ark. at ___.  In a case discussing major

cause as opposed to causal connection, with facts

strikingly similar to this case, the Court of Appeals

noted that “an employer takes the employee as he finds

him, and employment circumstances that aggravate

preexisting conditions are compensable.”  Williams v. L

& W Janitorial, Inc., 85 Ark. App. 1, 5, 145 S.W.3d 383,

___ (2004), citing Heritage Baptist Temple v. Robison,

82 Ark. App. 460, 120 S.W.3d 150 (2003).  In Williams,

there was no dispute that the knee injury was

compensable.  The dispute was whether claimant's knee

replacement surgery is reasonable and necessary in

relation to the compensable injury, given the fact that

she also suffered from preexisting arthritis, the exact

same situation the Commission faces in Mr. Jackson’s

claim.  The Court overturned the Commission’s

determination that the Williams claimant failed to

establish a causal connection between her compensable

injury and her need for total-knee-replacement surgery,

because fair-minded persons with the same facts before

them could not reach the same conclusion.  
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In that case, the physicians’ testimony was

made under the mistaken belief that the knee injury had

to be the major cause of the need for the

knee-replacement surgery.  The major cause analysis was

not applicable because the claimant did not seek

permanent benefits.  Likewise, Mr. Jackson does not seek

permanent benefits.  He sought medical benefits and

temporary total disability benefits.  In Williams, the

medical testimony was clear that the compensable injury

was not the major cause of the need for surgery, but it

was a factor.   The Court found that the Commission’s

finding that, based upon the medical opinions, there was

no causal connection between the injury and the need for

knee replacement, and that there was no evidence that

the degenerative disease was worsened by the

work-related injury, were not supported by substantial

evidence.  They stated that the employer had to take the

claimant “as they found her, and the compensable injury

that she suffered was a factor in her need for the

additional surgery.”  The Court of Appeals found that

the Commission had erred and that its decision was not

supported by substantial evidence, and therefore, the

Court reversed the Commission’s decision.
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In the current claim, Dr. Gati was asked about

major cause, in the questions cited by the majority.  He

also stated that, because sometimes people with

arthritis need knee replacement absent a traumatic

injury, he could not say “within a degree of medical

certainty” that “a certain action led to a knee

replacement.”   All the Commission needs here is

evidence that it was a factor in the need for knee

replacement.   The evidence is in the fact that the

claimant was asymptomatic prior to the event and was

symptomatic after the event, and the inescapable

conclusion that, but for the event, he would have

remained asymptomatic.

I find that the claimant is entitled to

additional medical benefits after August 2, 2011, to

include total knee replacement; total disability

benefits from October 3, 2011, through January 3, 2012,

in relation to the knee replacement surgery on October

3, 2011, and attorney’s fees.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
    PHILIP A. HOOD, Commissioner


