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Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 8, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant has failed to prove by
preponderance of the evidence that she
suffered a compensable injury to her left
knee, hip and low back.  Additionally, she had
failed to submit objective medical findings
that connect her left knee, hip and low back
pain to the incident that occurred on May 7,
2011.



HOOK - G105272 2

2. Since the claimant has found to have not
suffered a compensable injury, the issue of
medical treatment in the form of an evaluation
for a spinal cord simulator is moot.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

The claimant alleges that she sustained

compensable injuries that are governed by the Arkansas

Workers’ Compensation Act, A.C.A. § 11-9-101 et seq. 

The claimant’s alleged injuries are, indeed, injuries

that are covered by the Act; however, the claimant has

failed to establish the elements necessary to prove

these compensable injuries by a preponderance of the

evidence.

Therefore we affirm and adopt the May 8, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I respectfully dissent from the majority opinion.  The

majority, in adopting the Administrative Law Judge’s

opinion, found that the claimant did not present

objective findings of injury and that there was no

causal connection between her fall and her injury.  I

disagree.

          The majority, in affirming the Administrative

Law Judge, has confused the requirements of causation

and objective findings, which are two of the

requirements of Ark. Code Ann. §11-9-102(4)(A)(i) to

establish a compensable injury as a result of a specific

incident.  While objective medical evidence is necessary

to establish the existence and extent of an injury, it

is not essential to establish the causal relationship

between the injury and the work-related accident.  See
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Horticare Landscape Management v. McDonald, 80 Ark. App.

45, 89 S.W.3d 375 (2002), Freeman v. Con-Agra Frozen

Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000), Wal-Mart

Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522,

524 (1999).

          Furthermore, there are objective findings of

injury.  Objective findings are “those findings which

cannot come under the voluntary control of the patient.” 

Ark. Code Ann. § 11-9-102(16)(A)(i).  An MRI of the

claimant’s left knee on June 17, 2011 showed mild

patellar chondromalacia and nonspecific edema along the

surface of the lateral tibial plateau.  The report

stated that “a focus of evolving osteonecrosis could

have this appearance.”  X-rays of her lumbar spine

showed degenerative arthritis on July 1.  The Court of

Appeals has recognized that even “minimal” degenerative

changes satisfy the requirement of objective medical

evidence.  Cooper Standard Automotive, Inc. v. Kelley,

2009 Ark. App. 552 (2009).  An MRI of her lumbar spine

was performed on July 6, 2011, which showed degenerative

changes, a bulging annulus at L4-5, and a Tarlov’s cyst. 

A bone scan performed on August 11 showed degenerative

changes in her shoulder and knee joints and “faint

uptake in the region of the left greater trochanter. 
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This may be post-traumatic in nature.”  On December 27,

2011, an MRI of her hip showed a signal that might

reflect small microtears of the gluteus medius muscle. 

Thus, the claimant has objective evidence of injury.

          The claimant must also show that there is a

causal relationship between the work-related accident

and her need for treatment.  There is no question that

the claimant slipped and fell on May 7, 2011 at work,

landing on her left hip and side. The medical records

support the claimant’s testimony that she experienced

new and significant symptoms in her back and hip at the

time of the accident.  The record shows no history of

prior symptoms in her back, hip, knees, or her arms and

wrists.  She testified that she was able to perform her

job without difficulty prior to the accident and that

she had never had pain, symptoms, or limitations like

the ones she had from the date of the accident forward. 

The records show that the claimant’s symptoms, primarily

pain in her left hip, with pain radiating into her leg,

increased and became constant. 

          The claimant did have degenerative changes in

her spine and knees, including changes at levels which

related to the pain she had in her left hip and leg. 

Those degenerative changes probably pre-existed the slip
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and fall on May 7, 2011.  However, the claimant did not

have pain in her back, hips, leg, or knees until after

the May 7, 2011 accident.  The claimant’s pain developed

immediately upon the occasion of the accident.  This is

compelling evidence that the injury manifested itself

within a reasonable period of time following the

incident so that the injury is logically attributable to

the incident, especially since there is no other

reasonable explanation for the injury. Keene, supra,

citing Hall v. Pittman Construction Co., 234 Ark. 104,

357 S.W. 2d 263 (1962).  Her degenerative changes were

asymptomatic until the stimulus of the accident.  The

accident was the cause of the symptoms, or at least a

factor in the cause of the symptoms, and her need for

treatment.  See Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004), and Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).

The claimant has proven the causal connection between

the accident and her need for treatment, as required by

the Act.

          I note that there is no evidence that the

claimant refused to submit to a functional capacity

evaluation as stated by the respondents, and, in fact,

she did so submit. 
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          I would award the claimant additional medical

treatment to include that recommended by Dr. Tullis in

the form of a spinal cord stimulator evaluation and the

use of the stimulator, if recommended. 

          The issues stated at the hearing included

appropriate benefits for a compensable injury, which

would include temporary total disability benefits, which

the claimant is entitled to because she was off work,

unable to work and still within her healing period at

least through May 16, 2012.  I would also award

attorney’s fees to the claimant.

          The claimant has shown the compensability of

her injuries and her entitlement to medical and

indemnity benefits including the spinal cord stimulator

evaluation. 

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


