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Decision of Administrative Law Judge:  Affirmed and
Adopted as modified.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed May 2, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by the parties
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and recited herein are reasonable and are
hereby accepted as fact.

3. The claimant reached maximum medical
improvement with regard to his stipulated
compensable injuries on October 4, 2010.

4. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional temporary total
disability benefits for the period
between October 4, 2010, and August 4,
2011.

5. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional permanent partial
disability benefits in the form of
additional anatomical impairment for
either his left leg or right eye.

6. The claimant has failed to prove by a
preponderance of the evidence that he is
now permanently and totally disabled.

7. Respondents No. 1 are entitled to an
offset or credit for overpayment of
temporary total disability benefits paid
after the claimant reached maximum
medical improvement on October 4, 2010.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed as modified.

Specifically, we find from a preponderance of the

evidence that the findings of fact made by the
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Administrative Law Judge with the exception of finding

No. 5 are correct and they are, therefore, adopted by

the Full Commission.

In affirming and adopting the decision of the

Administrative Law Judge as modified, we find that the

finding No. 5 must be modified pursuant to Ark. Code Ann

§ 11-9-521(c)(1), § 11-9-521(e), and § 11-9-521

(d)(2)(B).  Ark. Code Ann § 11-9-521(c)(1) requires a

finding of "the loss of an eye" when the permanent

impairment rating is 80% or greater.  Accordingly, we

find that the claimant’s permanent impairment rating for

his right eye must be modified to 100% for the loss of

an eye.  In modifying the decision of the Administrative

Law Judge, we further find that Ark. Code Ann § 11-9-

521(e), which states, "Compensation for permanent total

loss of use of a member shall be the same as for

amputation of the member," requires the application of

the total disability rate for amputation or permanent

total loss of use of a member pursuant to Ark. Code Ann

§ 11-9-501(d)(2)(B).  Therefore, we find that the

claimant is entitled to the total disability rate for

the loss of his right eye.  
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Thus, we affirm and adopt, as modified, the

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur, in part, with, but must respectfully dissent,

in part, from the majority opinion.  I agree that the

claimant sustained the total loss of his right eye,

pursuant to Ark. Code Ann. Section 11-9-521(c)(1), and

that he is entitled to compensation for that loss at the

total disability rate, pursuant to Ark. Code Ann.

Section 11-9-501(d)(2)(B).  However, I must respectfully

dissent from the remainder of the majority opinion.
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1OCT is a non-invasive technique using near-infrared light
to provide high-resolution cross-sectional images of the retina
at unprecedented resolutions as small as a few microns.  Clinical
Trials.gov, A Division of the National Institutes of Health, A
Pilot Study of Functional Optical Coherence Tomography (OCT) for
Ocular Imaging, http://clinicaltrials.gov/ct2/show/NCT00556114

2 Traumatic maculopathy is a pathological condition, caused
by trauma, such as blunt force, of the macula retinae, which is
an irregular yellowish depression on the retinae, about 3 degrees
wide, lateral to and slightly below the optic disk and the site
of absorption of short wavelengths of light.  DORLAND’S ILLUSTRATED
MEDICAL DICTIONARY 978, 1735 (27th Edition 1988).

The claimant was beaten and robbed on June 25,

2008.  He sustained a gunshot wound to the left thigh, a

laceration and hematoma to the right forehead, and

multiple facial fractures.  I will address the injuries

to the eye and leg separately.

RIGHT EYE INJURY AND TREATMENT

On June 27, 2008, Dr. Wise performed surgery

for his facial injury.  On July 14, 2008, Dr. Sheaff

voiced concern that his compromised eye may affect his

ability to drive a truck.  On August 8, 2008, Dr.

Landers wrote that the claimant had 20/800 to counting

fingers vision in his right eye, as compared to 20/20

vision in the left eye.  An optical coherence

tomography1 scan showed traumatic maculopathy2 and

decreased light sensitivity.  Dr. Landers expected some
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optic nerve damage and stated that the claimant is

“legally blind in the right eye and will probably remain

so from this injury.”

Dr. Vora observed on physical examinations

between August 2008 and February 2009 that the claimant

was blind in his right eye.

Dr. Hester performed an OCT examination of the

claimant’s eye on May 27, 2010, which again showed

traumatic maculopathy of the right eye.

Dr. Pippenger saw the claimant in July, August

and October 2010 and in October 2012, and stated each

time that, on examination, his eyes and vision fields

were “normal.” 

On August 13, 2010, Dr. Pippenger, who was

only treating the claimant’s left lower extremity,

performed an NCV/EMG of the claimant’s left leg, and

made a point in his report to state that the claimant

needed an evaluation of his eye, suggesting the presence

of “dissimulation or functional” vision loss.  On August

26, 2010, Dr. Lawton performed a comprehensive

evaluation of the claimant, at Dr. Pippenger’s request. 

He wrote:

He has a right optic nerve injury and a right
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macular scar resulting in a 95% loss of visual
acuity in that eye (20/200) and a 72% loss of
peripheral vision.  The injuries are
consistent with the blunt facial trauma he
received when he was mugged.  His right eye is
99% impaired while his left eye has no
impairment...  No therapeutic options are
available.

On October 1, 2010, Dr. Pippenger was not

satisfied with Dr. Lawton’s evaluation, and on

examination, again stated that the claimant’s eyes and

visual fields were normal.

On July 8, 2011, Dr. Landers prepared a

physician’s statement from the claimant’s attorney that

the claimant was “legally blind in the right eye

secondary to injury.  There is no treatment for the

eye.”  On July 11, 2011, Dr. Landers wrote that the

claimant’s “vision when I saw him on August 7, 2008 was

in the 20/800 to count fingers range, and I suspect this

is a central vision loss of certainly over 90 to 95%.” 

He repeated that the claimant is legally blind in that

eye with no treatment for it.  There was no question

that this was the result of being struck while being

robbed.

LEFT LEG INJURY AND TREATMENT

On June 25, 2008, Dr. Sheaff evaluated his
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gunshot wound and stated that he had a “partial sciatic

injury which is unlikely to recover at all and unlikely

to be worthy of any repair.  On June 27, 2008, the

claimant underwent debridement of the entrance site and

removal of the bullet.

On June 30, 2008, Dr. Sheaff wrote that the

claimant still had a complete foot drop on the left and

a new finding that he could not feel his toes.  He was

sent to physical therapy for a foot drop brace, an

electrical stimulator to keep his anterior tibialis

strong “while we are waiting to see if any function

returns,” and range of motion exercises and assessment. 

On July 7, 2008, Dr. Sheaff noted that the claimant had

a little anterior tibialis function.

On July 14, 2008, the claimant returned to Dr.

Sheaff for a follow-up appointment.  The claimant’s leg

was healing.  Dr. Sheaff noted some improvement and

recommended that he do “another month or so” of physical

therapy to regain maximum range of motion and strength

in his left foot. 

The claimant presented to Dr. Vora, a

neurologist, on August 12, 2008, with complaints of

severe pain and weakness, some areas of
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hypersensitivity, and some areas of numbness in his left

lower extremity.  On examination, Dr. Vora noted that

the claimant’s left foot was slightly swollen, warm, and

red.  His motor exam was normal in all extremities

except his left leg.  He had a reduced pinprick in his

left foot, leg, thigh, and buttocks on the left, reduced

reflexes, absent DTR left ankle, poor left heel-knee-

shin test, and poor balance.  He used a cane.  Dr. Vora

assessed left sciatic nerve injury secondary to gunshot

wound, affecting the left posterior tibial and common

peroneal nerve.  He planned physical therapy for his

left leg, a NCV/EMG of his legs, and prescriptions for

Lyrica for chronic pain and Elavil.

On September 4, 2008, the claimant returned to

Dr. Vora.  The NCV/EMG showed bilateral S1

radiculopathy, left common peroneal motor axonal

neuropathy, left posterior tibial motor neuropathy,

right posterior tibial motor neuropathy, bilateral

superficial peroneal and sural sensory neuropathy, and

denervation in the muscles.  Associated left side

posterior tarsal tunnel syndrome could not be ruled out. 

Dr. Vora’s assessment included left sciatic nerve injury

secondary to gunshot wound, affecting the left posterior
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tibial and common peroneal nerve.  He planned to

continue medications, physical therapy of the left leg

for a month, a lifting restriction of no more than 10

pounds, and other treatment.

Dr. Vora saw the claimant again on October 9,

2008.  The claimant’s sleep was reduced.  His

prescriptions were increased, physical therapy was

continued for his leg, exercises were given, and the

lifting restriction was continued.  The claimant’s leg

condition remained the same upon Dr. Vora’s October 18

and December 1, 2008 examinations.  His assessment and

plan continued.  The claimant saw Dr. Vora again on

February 2 and May 4, 2009; the claimant returned with

some continued improvement, but an unchanged

examination.  The claimant saw Dr. Vora again on March

20, 2010.  He was blind in his right eye.  He had

reduced motor system results of the left leg, as well as

reduced pinprick sensation in the left foot, leg, thigh

and buttocks.  His reflexes were reduced with an absent

left ankle DTR.  His left heel-knee-shin test was fair,

as was his balance. He still used the cane.

The claimant next saw Dr. Pippenger on July

19, 2010. Dr. Vora closed his practice and referred him
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to Dr. Pippenger. He observed variable effort in muscle

strength in his foot and gait.  His assessment was

causalgia of his lower limb.  Dr. Pippenger’s assessment

was highly critical of Dr. Vora, accusing him of poor

work and excessive treatment for the purpose of billing. 

He stated that “it is reasonable to suspect that Mr.

Higgs may have had an injury to the nerve from the

gunshot.”  He could not identify objective neurological

weakness.  He thought the claimant was likely at maximum

medical improvement.  He wanted a NCV/EMG to document

injury to his sciatic, peroneal or other nerve in his

leg.  He suggested that there was a subconscious process

tending to emphasize and make more pronounced a very

mild underlying weakness, or a conscious effort,

although he stated that if there was some indication

that he was embellishing his complaints, he would

continue to treat him “in the long term in the manner

found most helpful for chronic somatization.”

On August 13, 2010, the claimant underwent a

NCV/EMG of his left lower extremity, by Dr. Pippenger. 

He made a point to note that the claimant was interested

in what he was finding and that the claimant’s wife got

up to look at the computer screen.  He stated that the
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results were consistent with an old injury to the

peroneal nerve and with the injury caused by the

gunshot, “although the study results support the idea

that this has resolved to the extent that it will,

leaving only a chronic low amplitude of the peroneal

nerve response with large motor units consistent with

reinnervation of the muscle.  There is no evidence of

active deinnervation.”  He stated that the claimant was

at maximum medical improvement and that he should

undergo a functional capacity evaluation.

The claimant underwent a functional capacity

evaluation on September 17, 2010.  He gave a reliable

effort, meeting all 53 consistency measures.  The

analyst stated:

Mr. Higgs demonstrated functional limitations
during his evaluation in the area of material
handling as he exhibited the ability to
perform an Occasional bi-manual lift/carry of
up to 50 pounds.

Mr. Higgs demonstrated adaptive movement
patterns when performing the dynamic floor to
knuckle level.  Mr. Higgs demonstrated AROM of
his left ankle with slow movement patterns
throughout testing.  Mr. Higgs demonstrated a
consistent mild to moderate limp on his LLE
with mild balance difficulty when walking. 
Mr. Higgs did demonstrate the ability to walk
without the cane with a consistent, slow gait
pattern.  Mr. Higgs also demonstrated the
ability to perform the crouch task with
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adaptive movement patterns.  He performed
general mobility tasks of walking, stair
climbing, pushing/pulling cart and standing at
Occasional frequency level when taking into
account a normal workday.

Conclusions:  Mr. Keith Higgs completed
functional testing on this date with reliable
results.

Overall, although Mr. Higgs demonstrated the
ability to perform material handling in the
Medium work category, his decreased functional
abilities related to his general mobility
necessitate a reduction in his overall work
category to the light classification of work
as defined by the US Dept. of Labor’s
guidelines over the course of a normal workday
with limitations...

The claimant could perform the following

activities occasionally (0 to 2.6 hours per day): walk,

climb stairs, balance, push/pull a cart up to 50 pounds,

and stand.  Twenty-two abilities were evaluated.  He

performed four strength activities at medium level.  He

performed five “frequency and duration” activities at

the occasional level, three at the frequent level, six

at the constant level (reach with 5 pounds, reach

immediate, reach overhead, handle, finger and sit), and

one was not tested.  His grip/grasp was normal, and his

cardiovascular fitness was below average.  The analyst

prepared a letter addressing questions about his results

which stated:
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First, Mr. Higgs performed material handling
of weight up to 50 pounds, but due to the
limited standing tolerance that he
demonstrated (Occasional level), his overall
work level was decreased to the light work
category as defined by the US Department of
Labor guidelines.  This reduction in the work
category was necessitated by the USDOL
guidelines.

Second, Mr. Higgs did perform work activities
at a level that would allow him to operate a
truck but he did not demonstrate the necessary
abilities to bind down a load.

On October 1, 2010, the claimant returned to

Dr. Pippenger who was again critical of the FCE analyst.

He criticized the results of the FCE because he

performed “most tasks” in the medium capacity level but

was recommended to work in the light classification.  He

felt this was subjective.  His entire examination of the

claimant was normal.  His assessment was causalgia of

the left leg, “probably” in the context of the gunshot

injury which involved the peroneal branch of the sciatic

nerve.  He has suggested symptom amplification in regard

to both the symptoms in his leg and in his eye.  He

repeated that he did not understand the FCE analyst’s

recommendation of light work.  He went so far as to

accuse the claimant of wanting to get full disability

while working to get money “under the table,” apparently
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based upon the claimant’s comment that he had been told

he was not trainable and that he was disabled.  He

repeated that he felt the claimant was at maximum

medical improvement.

The claimant underwent an Independent Medical

Examination on August 5, 2011 by Dr. Rutherford, who

assessed an injury to the left sciatic nerve and a 54%

permanent anatomical impairment to his left lower

extremity as a result, which is a 25% permanent

anatomical impairment to the body as a whole, according

to the Guides.

Dr. Pippenger saw the claimant on October 29,

2012, and reported that the claimant stated that he was

doing well.  Again his examination of the claimant was

completely normal, including his eye.  He repeated the

suggestion of somatization, but did not change his

medication plan or recommendations. 

DR. PIPPENGER’S CREDIBILITY

The respondents’ position in this claim

depends completely upon the opinions of Dr. Pippenger. 

The claimant began seeing Dr. Pippenger in July 2010. 

Dr. Pippenger’s notes are full of aggressive criticisms

of every doctor the claimant has seen, as well as
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suggestions of the invalidity of the claimant’s

symptoms.  On physical examination, Dr. Pippenger stated

that the claimant’s eyes and visual fields were normal. 

He stated that claimant’s effort was variable.  He

accused Dr. Vora of generating income by over-treating

the claimant, especially since he tested so many nerves,

and of poor work.  He could not identify objective

neurological weaknesses.  He suggested that there was

somatization on the claimant’s part and went so far as

to suggest that the claimant intended to get disability

benefits and to continue to work “under the table.”

The fact that Dr. Pippenger stated that the

claimant’s eyes were normal is sufficient to discredit

him completely.  While the claimant’s left eye was the

picture of health and good vision, his right eye was

damaged with no hope of repair.  The socket had been

fractured and repaired with a prosthetic.  The claimant

had documented injury to his eyeball and documented

vision loss.  His statement that the claimant’s eye was

“normal” is clear evidence of Dr. Pippenger’s intent to

minimize the claimant’s injuries without regard to the

irrefutable facts before him.

Also, Dr. Pippenger stated that Dr. Vora’s
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NCV/EMG test of the claimant was for the purpose of

generating income. However, the test addressed the

nerves impacted by the injury. The test went from S1,

where the sciatic nerve originates, through the branches

of the sciatic nerve.  The claimant had symptoms

involving the whole leg and foot, due to a gunshot which

damaged the nerves.  The evaluation of those nerves was

reasonable and necessary, and Dr. Pippenger’s accusation

is unfounded, inappropriate, and inflammatory.

Dr. Pippenger’s credibility is further

undermined by his behavior during the NCV/EMG which he,

himself, conducted on August 13, 2010.  Again, he was

very critical of the claimant, who was interested in the

findings, and his wife, who rose to look at the computer

screen as the exam was being performed. Without

providing details of the results, he stated that the

results were consistent with an old injury to the

peroneal nerve and with the injury caused by the

gunshot, but that they showed the injury had resolved as

much as possible.  Despite his criticism of the other

physicians for not providing the exacting details of

their examinations, he did not provide such details. 

His conclusory statements certainly support his position
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that the claimant’s doctors were all wrong and that the

claimant’s symptoms were all in his head.  They also

support a finding that Dr. Pippenger had a preconceived

idea of what the results of his examinations should be,

which were the most beneficial results possible for the

respondents.

Dr. Pippenger was very critical of the

functional capacity evaluation results as well.  I note

first that the claimant satisfied all 53 reliability

criteria built into the test.  His criticism was that

the claimant was placed in the light category of work,

despite testing in the medium category for “most tasks.” 

The FCE results do not support this generalization.  The

claimant could perform the following activities

occasionally (0 to 2.6 hours per day): walk, climb

stairs, balance, push/pull a cart up to 50 pounds, and

stand. Twenty-two abilities were evaluated.  He

performed four strength activities at medium level.  He

performed five “frequency and duration” activities at

the occasional level, three at the frequent level, six

at the constant level (reach with 5 pounds, reach

immediate, reach overhead, handle, finger and sit), and

one was not tested. 
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Dr. Pippenger felt the analyst’s placement of

the claimant in the light category was subjective. 

However, the report itself explained the reason for the

reduction in his work capacity, that “his decreased

functional abilities related to his general mobility

necessitate a reduction in his overall work category to

the light classification of work as defined by the US

Dept. of Labor’s guidelines over the course of a normal

workday with limitations.”  Dr. Pippenger ignored this

explanation.  The analyst made a further explanation,

stating that the claimant did show that he could handle

material of up to 50 pounds, “but due to the limited

standing tolerance that he demonstrated (Occasional

level), his overall work level was decreased to the

light work category as defined by the US Department of

Labor guidelines.  This reduction in the work category

was necessitated by the USDOL guidelines.”  Dr.

Pippenger’s criticisms of the results are unfounded. 

Importantly, they were also addressed in the body of the

report itself; yet, as in the case of the claimant’s

eye, Dr. Pippenger did not concern himself with the

facts.

Dr. Pippenger also criticized Dr. Lawton’s
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letter stating that the claimant had visual loss of 99%

in his right eye, because he did not think it provided

enough details of his examination.  After stating that

the claimant’s eyes and visual fields were normal, he

suggested symptom amplification in regard to both the

symptoms in his leg and in his eye.

Dr. Pippenger’s insistence that the claimant’s

significant vision loss was, at best, somatization

contradicts the opinions of two ophthalmologists who

declared him legally blind, with 90-95% or 99% vision

loss, based upon their examinations which included

objective OCT examinations.  Dr. Pippenger is not an eye

doctor, and his general opinions contradicting four eye

specialists do not undermine the credibility of Dr.

Lawton and Dr. Landers’ opinions. 

Lastly, Dr. Pippenger found on every physical

examination that the claimant was normal, which

contradicted the findings of every other physician who

evaluated the claimant from the date of injury until Dr.

Pippenger was hired, but more importantly, also

contradicted Dr. Rutherford’s findings in August 2011. 

Dr. Pippenger’s insistence that the claimant was normal

came before and after Dr. Rutherford’s findings that the
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claimant had impaired vision, right eye; weakness, left

hamstring, dorsiflexors, and plantarflexors on formal

assessment of strength via manual muscle testing;

inability to perform toe raises on the left and

diminished ability to heel walk on the left on dynamic

testing; normal and symmetrical reflexes, with the

exception of the left ankle jerk, which was absent;

blunting of pinprick sensation over the plantar and

dorsal surface of the left foot on sensory examination;

and antalgic routine gait, favoring the left leg.  This

is a far cry from “normal.”

Dr. Pippenger’s unfounded insistence that

every other physician and specialist in this claim is in

error destroys his own credibility completely.  Thus, I

do not place any weight on Dr. Pippenger’s opinions at

all.

TEMPORARY TOTAL DISABILITY BENEFITS

In order to be entitled to temporary total

disability compensation for a scheduled injury, the

employee must prove: (1) that he remains within his

healing period; and (2) that he has not returned to

work.  Wheeler Construction Co. v. Armstrong, 73 Ark.

App. 146, 41 S.W.3d 822 (2001).  The healing period is
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statutorily defined as that period for healing of an

injury resulting from an accident.  Dallas County Hosp.

v. Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001).  The

healing period ends when the employee is as far restored

as the permanent nature of his injury will permit, and

if the underlying condition causing the disability has

become stable, and if nothing in the way of treatment

will improve that condition, the healing period has

ended.  Crabtree, supra; Mad Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W.2d 582 (1982).  The persistence

of pain may not in and of itself prevent a finding that

the healing period is over, provided that the underlying

condition has stabilized.  Arkansas Highway & Trans,

Dept. v. McWilliams, 41 Ark. App. 1, 628 S.W.2d 670

(1993); J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App.

200, 785 S.W.2d 51 (1990). 

The majority, in affirming the Administrative

Law Judge’s opinion, determined that the claimant

reached maximum medical improvement on October 4, 2010

for both his injuries, based upon Dr. Pippenger’s

reports.  It is difficult to understand why the

Administrative Law Judge found this to be true in terms

of the claimant’s eye injury, unless he just forgot to
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address it.  The claimant received an impairment rating

for his eye injury on August 26, 2010.  Dr. Pippenger

did not treat his eye, but only criticized his eye

doctors.  The claimant reached maximum medical

improvement of his eye on August 26, 2010, when Dr.

Lawton stated that he had a 99% impairment to his eye.

The finding that the claimant’s left leg

reached maximum medical improvement on October 4, 2010

is likewise in error.  The claimant did not get an

impairment rating on his leg until August 5, 2011.

Since the date of injury, the claimant had

issues with sensation, movement, pain, and numbness in

his leg and foot.  Between August 2008 and March 2010,

Dr. Vora actively treated the claimant’s left leg and

foot symptoms, including severe pain and weakness, some

areas of hypersensitivity, some areas of numbness in his

left lower extremity, and slight swelling of his left

foot with warmth and redness, with physical therapy,

examinations, and medications.  Dr. Vora noted

improvement over time, although not a resolution of his

symptoms.

The claimant began seeing Dr. Pippenger in

July 2010.  I note that the Administrative Law Judge
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stated that the claimant received no active treatment

after he saw Dr. Pippenger.  This is consistent with Dr.

Pippenger’s unfounded position that the claimant was

“normal” and had been treated inappropriately by every

doctor involved in his care.  Thus, the fact that he

chose not to treat the claimant actively does not show

that he was at maximum medical improvement, especially

where the claimant continued to experience some

improvement. 

Pain is not sufficient to extend the healing

period where a claimant’s condition has stabilized. 

Arkansas Highway & Trans, Dept. v. McWilliams, supra,

and J.A. Riggs Tractor Co. v. Etzkorn, supra.  However,

the claimant’s condition had not yet stabilized as he

continued to have symptoms besides pain as well as some

improvement through Dr. Vora’s treatment and even

through Dr. Pippenger’s.

Dr. Pippenger’s approach to the claimant’s

condition was to criticize and discount every doctor the

claimant had seen and to criticize and discount the

claimant and his symptoms, too. Dr. Pippenger insisted

that, on examination, the claimant was normal.  This is

a miraculous finding, given Dr. Rutherford’s
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contemporaneous findings to the contrary.  The only

statement concerning maximum medical improvement is Dr.

Pippenger’s, and his opinion is unworthy of any weight.

 However, Dr. Rutherford found on August 5,

2011 that a permanent impairment rating was appropriate,

which is substantial evidence that the claimant was at

maximum medical improvement at that time.  Dr.

Rutherford stated that his review of the records showed

that the claimant had an injury to the left sciatic

nerve which was corroborated by his examination, and

that he had “improved with treatment to date.”  He found

that the claimant sustained a permanent anatomical

impairment of 54% to his left lower extremity which

equaled 25% to the body as a whole, according to the

Guides.  Thus, the claimant was in his healing period

until August 4, 2011, because on August 5, 2011, Dr.

Rutherford determined that the claimant had permanent

impairment to his left lower extremity, which meant he

was at maximum medical improvement.

The respondents accepted and paid temporary

total disability benefits up until August 4, 2011, when

he received the impairment rating.  This also supports

the conclusion that the claimant reached maximum medical
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improvement on that date.  

The Arkansas courts have said this about the

healing period: “Temporary total disability benefits are

payable without interruption from the time of the injury

to the time at which the degree of permanent disability

is ascertainable.”  International Paper Company v.

McGoogan, 255 Ark. 1025, 504 S.W.2d 739 (1974); Pyles v.

Triple F. Feeds of Texas, 270 Ark. 729, 606 S.W.2d 146

(1980).  The claimant’s degree of permanent disability

was not ascertainable until August 5, 2011, and thus he

remained in his healing period.

The fact that the claimant had some function

is not a bar to temporary total disability benefits.  If

the claimant, during the healing period, was unable to

perform remunerative labor with reasonable consistence

and without pain and discomfort, his temporary

disability is deemed total.  Biles, Pyles, suprae.  In

Biles, the claimant performed some isolated farm and

household tasks after his injury, but he was in pain,

required help to perform his farm chores, and worked

slowly and with difficulty.  “Such activity is not a bar

to an award of temporary total disability benefits,”

citing Pyles.  Biles at 6. The claimant testified that
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he could use a riding lawn mower, with frequent breaks

to prop his leg up due to swelling and pain. He could do

small jobs on his family vehicles, but the work took

much longer than it did before the shooting, due to his

pain.  The circumstances in Biles are no different than

circumstances here.

The claimant has shown that he was in his

healing period until August 4, 2011, and likewise, the

record shows that the claimant had not returned to work. 

Thus, he was entitled to the temporary total disability

benefits which were paid through August 4, 2011, and the

respondents are not entitled to a credit for the

benefits paid.

PERMANENT ANATOMICAL IMPAIRMENT
RATING TO LEFT LOWER EXTREMITY

The claimant is entitled to a greater

permanent impairment rating to his left leg than that

assessed by Dr. Rutherford.  On June 25, 2008,  Dr.

Sheaff evaluated his gunshot wound and stated that he

had a “partial sciatic injury which is unlikely to

recover at all and unlikely to be worthy of any repair.” 

The claimant underwent an Independent Medical

Examination on August 5, 2011 by Dr. Rutherford, who



Higgs - F806734 28

wrote:

Neurological examination revealed Mr. Higgs to
be awake and alert.  There was no evidence for
dysarthria, aphasia, cognitive impairment, or
overt depression.  Cranial nerve examination
II through XII proved normal, with the
exception of impaired vision, right eye. 
Motor examination revealed normal muscle bulk
and tone, arms and legs.  Formal assessment of
strength via manual muscle testing revealed
weakness, left hamstring, dorsiflexors, and
plantarflexors.  Dynamic testing revealed
inability to perform toe raises on the left
and diminished ability to heel walk on the
left.  Reflexes were normal and symmetrical,
with the exception of the left ankle jerk,
which was absent.  Testing comprised
evaluation of biceps, brachioradialis,
triceps, finger, knee and ankle jerks. Plantar
response was flexor bilaterally.  Sensory
examination revealed blunting of pinprick
sensation over the plantar and dorsal surface
of the left foot.  Coordination was normal,
arms and legs.  Stance was normal.  Routine
gait was antalgic, favoring the left leg.

Mr. Higgs’ medical records indicate injury to
the left sciatic nerve.  This is corroborated
by present examination.  In reviewing the
records, Mr. Higgs has improved with treatment
to date.

Based upon his clinical examination, I would
rate him as having lost 50% of function of the
sciatic nerve for motor function and 100%
impairment of the sciatic nerve for sensory
function and dysesthesia.  This is derived
from Table 68 on page 89 of American Medical
Association’s “Guides to the Evaluation of
Permanent Impairment, IVth Edition.”  Loss of
motor function would be 15% whole person or
37.5% lower extremity.  Impaired sensory
function would be 7% whole person or 17% lower
extremity.  Impairment for dysesthesia would
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be 5% whole person or 12% lower extremity. 
Using the combined values chart, the sensory
and dysesthesia impairment for the whole
person would be 12%. In adding this to the
motor impairment, this would result in a 25%
whole person impairment.  The impairment for
the limb would be 54%. 

The Commission has the authority to assess its

own impairment rating.  The evidence shows that the

claimant has one-half of one-third of the total function

of his sciatic nerve on the left side of his body.  This

nerve is the largest nerve of the body, controlling all

function at the knee and below and at least one-third of

the function between the hip and knee. DORLAND’S, 1123;

Guides, Figure 60, 3/93.  The Guides state that the

complete loss of a lower extremity is 40% to the body as

a whole.  Guides, 3/88.  The claimant has retained some

use of the lower extremity.  The claimant’s antalgic

gait, his need for a cane, and the near complete damage

to his sciatic nerve warrant an increase of the

impairment rating from 25% to the body as a whole to 32%

to the body as a whole or 80% to the left lower

extremity.

PERMANENT TOTAL DISABILITY

The claimant seeks a finding that he is

permanently totally disabled from remunerative
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employment.  Arkansas Workers’ Compensation law provides

that when an injured worker’s disability condition

becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.  In

order to be entitled to any wage-loss disability in

excess of permanent physical impairment, the claimant

must first prove by a preponderance of the evidence that

he sustained permanent physical impairment as a result

of the compensable injury.  Wal-Mart Stores, Inc. v.

Connell, 340 Ark. 475, 10 S.W.3d 727 (2000); Needham v.

Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278 (1998). 

An employee who suffers a scheduled injury is not

entitled to compensation in excess of the amount of his

or her permanent physical impairment as scheduled,

except in the case of permanent total disability.  Ark.

Code Ann. Sec. 11-9-521(g).  Permanent total disability

is defined as the “inability because of compensable

injury or occupational disease, to earn any meaningful

wage in the same or other employment.”  Ark. Code Ann.

Sec. 11-9-519(e)(1).  See Minor v. Poinsett Lbr. & Mfg.

Co., 235 Ark. 195, 357 S.W.2d 504 (1962).  Objective and

measurable physical or mental findings, which are

necessary to support a determination of “physical
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impairment” or anatomical disability, are not necessary

to support a determination of wage-loss disability. 

Arkansas Methodist Hosp. v. Adams, 43 Ark. App. 1, 858

S.W.2d 125 (1993).

In determining the extent of permanent

disability, the Commission may consider, in addition to

the evidence of permanent anatomical impairment,

claimant’s general health, age, education, work

experience, attitude, interest in rehabilitation, degree

of pain, and any other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. Sec.

11-9-522(b)(1); Glass, supra; Oller v. Champion Parts

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276

(1982); Arkansas Wood Products v. Atchley, 21 Ark. App.

138, 729 S.W.2d 428 (1987), Cross v. Crawford County

Memorial Hospital, 54 Ark. App. 130, 923 S.W.2d 886

(1996).

For an award of permanent benefits, the

compensable injury must be the major cause of the

disability or impairment.  If the injury combines with a

pre-existing disease or condition, or the aging process,

to cause or prolong the disability, permanent benefits

are available only if the compensable injury is the
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major cause of the permanent disability or need for

treatment.  Ark. Code Ann. Sec. 11-9-102(4)(F)(ii). 

Major cause is defined as more than fifty percent (50%)

of the cause.  Ark. Code Ann. Sec. 11-9-102(14).

The claimant is now almost 55 years of age. 

He has a high school education.  After high school, he

worked for almost a year repairing rail cars.  This was

“heavy repair” work.  Then, he worked for a logging

company, running a chainsaw in the woods. He was injured

right away and ended up getting a one-year diploma in

machine shop from a vocational-technical school during

his recovery.  Then, he was a machinist in a factory. 

He also welded in that job.  It was a heavy job.  Then,

he worked for another railcar repair company.  It was a

very hot, heavy job.  He was welding there.  The

claimant testified that he could not do any of those

jobs at the time of the hearing.  He moved on to truck

driving in 1982, which is what he did until June 25,

2008, when he was shot.  Now, he would have difficulty

getting into the truck that he was driving at the time. 

He had some supervisory skills and some knowledge of DOT

regulations, but his skills and knowledge were all at

least six years old, and the regulations would have
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changed considerably in that time.

He has suffered a 99% impairment to his right

eye, which for purposes of disability compensation, is

equivalent to the total loss of use of his eye.  He has

a permanent anatomical impairment of 54% to his left

leg, while I calculate the total impairment to his left

leg at 80%.  He underwent an FCE which showed that he

was able to work in the light category of work according

to the US Department of Labor’s guidelines.  The

claimant takes Lyrica and Amitriptyline on a daily

basis, which may affect his balance.  He needed a cane

on a daily basis. 

The claimant testified that his eyes no longer

lined up, so that it was difficult to read. He had a

terrible depth perception problem. It caused him to

misjudge where to put things on a table.  His depth

perception issue, coupled with his leg injury, cause him

to be off balance.

The claimant explained that his leg would move

on its own every night, preventing him from sleeping,

before he saw Dr. Vora, and since that time, it still

happened occasionally.  The medication helped.  He had

problems all the way up to the bullet hole itself, at
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the upper part of his thigh.  His knee felt like it had

a nail driven in it.  Squatting is a problem.  When he

walked, his leg sometimes went in the wrong direction. 

Even using his cane, that caused him to fall sometimes. 

He could not flex his foot enough to walk normally.  His

leg problems affected his balance too.  The claimant’s

wife also testified that he had difficulty walking and

had problems with falling.

He had pain almost all the time in his leg,

especially his knee and ankle.  If he was on his feet a

lot, the bottom of his foot burned.  If he was standing

still, his heel felt as though it was going through the

surface.  The pain was a stabbing pain, and it occurred

every day.  Sometimes, he could not touch his leg above

his knee.  Sometimes he had numbness below the knee. 

Some days were worse than others.  Sometimes he had pain

without actually doing anything.  The claimant explained

that his swelling never really subsided.  He had to prop

his leg up when he used the riding lawn mower, because

of the swelling.

The claimant testified that his eye was not

painful.  He just could not see.  He had some peripheral

vision, a little. He could see light.  He could count
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fingers at some distance.  He learned to shoot a gun

right-handed, but since his attack, he cannot shoot it. 

He tried everything to adjust, but his vision would not

allow it.  He was learning to shoot on his left side.

The claimant stated that with his balance

issues, his loss of vision, and his pain, he could not

do any of the jobs he had in his lifetime.  He had not

been offered any rehabilitation. He was told by the

Social Security people that he was too old.

The claimant had heart issues and surgeries in

2000-2005.  He was always able to return to work with

them.  He never had a heart attack.  After that time,

his heart did not affect his ability to work, and he

“felt fine.”  He did not have to get a DOT waiver to be

able to return to truck driving after his heart

surgeries.  He was able to pass two or three DOT

physicals after that time.  He did not think he could

pass the DOT physical with the damage to his vision,

because there is no waiver for it.  He would not choose

to drive a truck, because of his depth perception

problem: “I would be dangerous.  There’s no doubt.”

The claimant testified that he had problems

bending and stooping, but that he could do “fairly well”
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with his cane.  He could get down on his right knee and

use the cane and both hands to get back up.  He could

not get down on his left knee.  He could not hold

anything when he got down or got back up.  He could lift

his granddaughter, who weighed 30-40 pounds, once every

three weeks or so.  That was the most he could lift.  He

could pick that much weight up at work, if he could then

sit down.  He was not aware of a job that would allow

him to lift and then sit right away.  He had never had

one, and he had asked around about one, too, but no one

had anything like that.  He could walk about 100 yards

without having to stop.  That was how far it was to his

neighbor’s house.  Often, his neighbor brought him back

on his four-wheeler.  He tries to walk, because the

doctors encouraged him to do so.  He would have swelling

and pain from walking more than that.  He can stay up on

his feet, behind a counter, for about 30 minutes, before

he had to sit down in the recliner to prop up his leg. 

He did not know of a job that would allow him to do it. 

The claimant could walk in flip-flops, as long as he was

moving forward.  He never had a job where he could wear

flip-flops.  He could not pull on boots.  He did not

always have control of his foot.  Sometimes his foot
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moved on its own, and he could not stop it.  The Lyrica

improved that problem, but it did not stop it

completely. 

The claimant had done hard manual labor all

his life. He had worked on his father’s farm since he

was big enough to sit on a tractor.  He had never done

light work.  He used to be physically fit, above

average; but now, he had gained 60 pounds.

The claimant stated that he was “fixing to

come out of my skin” after sitting through the hearing,

because he could not get up.  He had been seated for

about an-hour-and-twenty minutes.  Then, the claimant

was able to get up and walk around during the hearing. 

An-hour-and-twenty minutes were really more than he

could handle, because he could not get any relief from

his pain and discomfort.

The claimant’s wife testified that, on his bad

days, he did not get out of the house.  The claimant

testified that his leg gave him a lot of trouble at

night when the weather changed, so that he could not

sleep.  The next day, he was unable to do much.  He

noted that he had gained a lot of weight, because he was

no longer working and active as he had been before the
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shooting. 

The claimant could not promise an employer he

would be at work every day.  He had asked a friend who

had a gravel pit, if he could work the scales, even

though he could not be there every day.  The friend said

no.  He did not think that he could work more than half

of a workweek.  He had a strong work ethic, but he could

not guarantee even three days a week.  The claimant

stated that, if someone walked in the hearing room and

offered him a job, he would not take it, because he did

not live in Little Rock, and he could not do the work.

The claimant thought, if he had a shop, that

he could make money as a mechanic on older cars. 

However, he said that it was hard for him to keep up

with the work, and what should take him an hour or two

to complete, takes all day.  He changed the oil in his

truck, but since he only drove 1,000 miles in two years,

he only changed the oil every two years.  He changed the

oil and oil filters in his in-laws’ car.  He did not

have the skills to work on newer vehicles.  His neighbor

brought a truck to him to change the timing gear.  It

took him three months to fix.  He could not be gainfully

employed as a mechanic, because he would have to pay the
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owner of the car for keeping it so long. The insurance

company did not offer to build a shop for him, put him

in business as a mechanic, or to help him get a mechanic

job.

The claimant had been fishing twice, and he

had fallen in the boat both times.  He went deer hunting

out of his pickup, with the windows down.  He did not

climb a stand.  He had a ground blind, but he could not

stay still, so he used the truck, sitting and standing

as needed.  He had not killed a deer since the shooting.

The claimant stated that he had trouble with

his short-term memory, which he attributed to his

medication.

In Cleary v. Cloudy’s Trucking, Full

Commission Opinion filed September 13, 2005 (WCC No.

F008725), the Commission awarded the claimant permanent

total disability benefits based upon his age, 52; tenth

grade education; work experience (25 years of truck

driving); requiring physical capability beyond his

current abilities; extensive limitations due to his

physical condition including a 53% impairment to his

left leg, almost constant use of a cane, inability to

lift, inability to sit more than one hour or walk more
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than a short distance; work restrictions of sedentary

work limited to no more than five hours a day for no

more than five days a week; a doctor’s opinion that the

claimant was unable to engage in full-time work and

unable to return to his previous employment; and his

lack of transferable job skills and prior work in a

sedentary position.  See also Stone v. Arkansas Highway

& Transportation Department, Full Commission Opinion

Filed January 28, 2011 (WCC No. F302130).

Mr. Higgs is almost 55 years of age.  He has

one functioning eye.  Dr. Rutherford assessed a 54%

impairment to his left leg, and I find that the evidence

actually supports a rating of 80% to his left leg.  He

had a high school education and a one-year certificate

in machinist work, from 1977.  His work experience was

completely in heavy labor, which exceeds his abilities

as described by him and as outlined in the functional

capacity evaluation.  The functional capacity evaluation

places him in the light category of work, in which the

claimant has no history, no education, no training, and

no rehabilitation.  He required a cane when not in his

home and, even in his home, he had some difficulty

moving around, due to his left leg issues and his vision
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and depth perception problems.  He could not climb in

and out of a truck.  He had sleep difficulties which

affected his ability to function.  He took medication

which affected his short-term memory and his balance. 

He was in near constant pain and discomfort.

The claimant had the strength to lift at the

medium level, but his decreased functional abilities

related to mobility required that he work only at the

light classification, according to the functional

capacity evaluator’s application of his results and the

Department of Labor’s guidelines.  The functional

capacity evaluation showed that he could walk, climb

stairs, balance, push/pull a cart up to 50 pounds, and

stand for up to 2.6 hours per day.  The claimant

satisfied every validity test for the evaluation.

It is true that the claimant could perform

some light mechanic work, if he had a shop and customers

who did not mind waiting an extended period of time to

perform simple work, or if he had an employer who did

not mind having an employee who could not be at work

consistently, who did not mind the disproportionate

amount of time it took him to complete simple tasks, and

whose customers likewise did not mind the delay.
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The claimant did not have work restrictions

from a physician, because Dr. Vora was in the middle of

active treatment when the claimant switched to Dr.

Pippenger, and because Dr. Pippenger actively campaigned

for the idea that the claimant was normal and that all

his other doctors were wrong.  However, he does have

work restrictions from the functional capacity

evaluation which are consistent with Dr. Rutherford’s

evaluation of the claimant’s left leg. 

The claimant had not filled out a formal

application for work since his injury.  He had asked in

his community about work opportunities, with no success. 

He could not guarantee better attendance than a half

work-week, and he required the ability to sit, stand,

prop his leg up, and rest frequently through the day. 

He could not drive a commercial truck with one eye, and

with his depth perception problems, he felt he would be

a danger on the road.  He had no work experience that

did not require more than he could do, as evidenced by

the valid functional capacity evaluation.  Dr. Sheaff

had voiced concern in 2008 that his eye would prevent

him from returning to work driving a truck.  There was

no purpose in applying for work with these limitations.
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The record shows that the claimant is unable

to earn a meaningful wage due to the combination of the

above factors and his compensable injuries.  Therefore,

he is entitled to permanent total disability benefits.

CONCLUSION

I find that the claimant has proven that he

reached maximum medical improvement on August 4, 2011,

that he was entitled to temporary total disability

benefits through that date, that the respondents were

not entitled to a credit for any benefits paid through

that date, that he is entitled to permanent disability

benefits for the total loss of his right eye at the

total disability rate, that the rating for the

impairment of his left leg should be 80% to the leg, and

that he is entitled to permanent total disability

benefits. 

For the foregoing reasons, I concur, in part

with, but must respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


