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OPINION AND ORDER

The claimant appeals and the respondents cross-appeal

an administrative law judge’s opinion filed July 9, 2013. 

The administrative law judge found that the claimant proved

she sustained a compensable injury to her right shoulder,

for which the claimant was entitled to reasonably necessary

medical treatment.  The administrative law judge found that
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the claimant did not prove she was entitled to temporary

total disability benefits.

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved she sustained a

compensable injury to her right shoulder.  The claimant

proved that she was entitled to reasonably necessary medical

treatment, and that she was entitled to temporary total

disability benefits from August 22, 2011 through April 10,

2013.    

I.  HISTORY

The record indicates that Dovie Sue Herring, now age

49, first reported an injury to her right shoulder while

working for another employer in 2003.  Dr. W. Scott Bowen

examined the claimant in March 2003: “This is a 38 year old

white right hand dominant white female referred for a

worker’s compensation injury to her right shoulder.  She

describes having a heavy load of clothing fall onto the

anterior aspect of her right shoulder back in March of this

year.  She had significant pain and had to be assisted to

get the clothes and weight off her right shoulder.  Since

that time, she has had significant pain and soreness with

overhead activity, inability to sleep on the shoulder at
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night and significant pain that radiates down to the mid

part of her forearm....X-rays taken today show no osseus

abnormalities.”  Dr. Bowen’s impression was “1.  Right

shoulder pain,” and he planned an MRI of the shoulder to

rule out a rotator cuff tear.  

An MRI of the claimant’s right shoulder was taken in

July 2003, with the following findings:

Intermediate signal is seen involving the
supraspinatus tendon near the insertion into the
humeral head from both T1 and T2 images consistent
with tendinosis.  No tears are seen within the
supraspinatus tendon.  The infraspinatus,
subscapularis and teres minor tendons are normal
in appearance.  No soft tissue edema or joint
effusion is demonstrated.  Mild degenerative
changes involving the acromioclavicular joint with
inferior osteophytes projecting off the clavicle
is demonstrated causing some mild mass effect upon
the supraspinatus tendon.  The acromion is flat
consistent type 1 acromion.  The glenoid labrum is
normal in appearance with no areas of abnormal
signal.  The biceps tendon is normal in
appearance and location.  

IMPRESSION:  
1.  Intermediate signal is seen within the
supraspinatus tendon consistent with tendinosis. 
No evidence of rotator cuff tear.  
2.  Degenerative change involving the
acromioclavicular joint with an inferior
osteophyte projecting from the clavicle causing
some mild mass effect upon the supraspinatus
tendon.

Dr. Bowen reported in July 2003, “The scan indicates

some tendinosis, no tear and minimal AC joint arthritis.” 
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Dr. Bowen’s impression was “1.  Right shoulder tendinosis

and AC joint arthritis.”  Dr. Bowen treated the claimant

conservatively.    

Dr. David N. Collins reported in August 2003:

Ms. Pipkin is a 38 year old patient seen for
independent medical examination....
The patient is specifically referred for
complaints regarding her right shoulder....
She apparently sustained a work related injury on
3/19/03 while employed by Fred’s.  She describes
her injury occurring while she was moving a six
foot rack full of clothes.  The rack apparently
caught on the carpet, requiring additional
force applied to the cart.  During the application
of the force the cart became off balance and
tipped over knocking her onto a table....She
apparently had acute pain without the formation of
ecchymosis....

Her chief complaint is “knots” in her shoulder. 
She also associates this with headache and neck
ache.  She reports the other shoulder is hurting
as well....She reports no previous significant
dysfunction of the right shoulder until her
apparent work-related injury.  She did have a
fracture as a child....

IMPRESSION:  
1.  Occupation related right shoulder injury, most
likely contusion, possible strain or sprain, now
resolved.
2.  Myofascial pain syndrome.

RECOMMENDATIONS: No additional imaging studies are
needed.  I would recommend gentle stretching and
strengthening and liberal use of ice and heat,
over the counter medications if necessary and soft
tissue massage.  She may require trigger point
injections should this type of treatment fail. 
There are no surgical indication[s].
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I believe she is at maximum medical improvement. 
Surgery is not indicated.  There is no evidence of
permanent partial impairment.  

I believe she could work without risk to
musculotendinous units, ligamentous structures or
the osteoarticular elements of the shoulder
girdle.

Dr. Bowen released the claimant from his care on August

19, 2003.

The claimant began treating with Dr. Randy D. Walker,

who the claimant described as her family physician, in April

2009.  Dr. Walker’s assessment at that time included

herniated cervical and lumbar disks, sciatica, and fatigue. 

The record indicates that Dr. Walker’s treatment plan

consisted primarily of heavy prescription medication.  The

claimant began a series of lengthy and protracted follow-up

visits with Dr. Walker for refills of the claimant’s

medication.    

The claimant testified that she began working for the

respondent-employer, Huckaby’s Country Store, in

approximately July 2011.  The claimant testified that she

was a cashier and cook for the respondents.  The parties

stipulated that the employment relationship existed at all

relevant times, including August 21, 2011.  The claimant

testified on direct examination:
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Q.  On August the 21st, 2011, do you claim that
you were injured on that date?

A.  Yes, sir.

Q.  Tell the judge how you got hurt?

A.  I was taking out the trash and I went to throw
it in the dumpster.  The dumpster was full and I
had to swing it like three or four times to get it
up on the top of the dumpster, and then the second
bag I did the same thing, and I was standing on a
railroad tie, and when I did, it slung me off of
it into the dumpster....

Q.  Where did you have pain?

A.  In my shoulder underneath my arm and right
through here in the back of my
shoulder....underneath the armpit and right around
where your arm connects and then my shoulder blade
back here.

The claimant testified that she immediately reported

the accident to the store manager, who the claimant

identified as “Sam,” and that she finished her shift.  The

claimant agreed on cross-examination that she did not return

to work after August 21, 2011.     

Carrie Earnest testified that she was the respondent-

employer’s delicatessen manager.  The respondents’ attorney

examined Carrie Earnest:

Q.  Now, Ms. Herring is saying that she got hurt
on August the 21st, some time around 4:00 or 5:00
in the afternoon.

A.  Uh-huh.
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Q.  The next day you were the manager that was on
shift, is that right?

A.  Yes, ma’am.

Q.  Did Ms. Herring report to work at the time she
was scheduled to report to work?

A.  No, ma’am.

Q.  Did you contact Ms. Herring?

A.  Yes, ma’am, I called her because she wasn’t
there and she said, “Did they not tell you I got
hurt?”  “No, no one told me.”  

Q.  What did you ask or tell Ms. Herring after
that?

A.  I just asked her if she filled out the
workmen’s comp papers and if she went to the
emergency room that night, and she told me no, she
was going to her doctor.  That’s the only
conversation we had.  I asked Sam.  Sam didn’t say
anything about it.  An employee said that she had
mentioned she hurt herself when she threw the
trash that night.

Q.  And which employee was that?

A.  Tony Ortega.

Q.  Was it Tony’s job to take the trash out?

A.  Tony - they always have a guy working at night
for the heavy stuff like taking out our trash or
the sweeping and mopping.  Very rarely does a
woman have to do that.  Tony always took out the
trash.  

Q.  Was it a shock to you or surprise to you when
she told you that she took the trash out?
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A.  It was a surprise to me when Tony said he
offered to and she wouldn’t let him.

According to the record, the claimant sought treatment

with Dr. Deborah Quade on August 22, 2011.  It was noted at

that time, “Threw heavy bag of trash up on top of dumpster

last night - heard shoulder pop, today has pain R shoulder.” 

Dr. Quade’s impression was “int. derangement R shoulder.” 

An x-ray of the claimant’s right shoulder was taken on

August 22, 2011: “The proximal humerus, clavicle, scapula,

and acromion appear normal.  I do not see fracture or

lesion.  There is no dislocation.  IMPRESSION: NORMAL

APPEARING RIGHT SHOULDER.”

Dr. Quade provided the claimant with Excuse Slips

beginning August 22, 2011, taking the claimant off work

until August 29, 2011.  The claimant testified that she

presented these Excuse Slips to Sam, the store manager: “He

was wanting to know when I could come back to work, and I

told him as soon as I got this taken care of and the doctor

would let me, I would come back to work....I took him all

the excuses, and I called and everything to let him know

what was going on.”  The Excuse Slip signed by Dr. Quade on

August 29, 2011 indicated that the claimant was to be off
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work beginning August 29, 2011 until “after receiving MRI

report.”

The claimant followed up with Dr. Walker on September

9, 2011, “Chief Complaint: work injury on 8/21 went [to] Dr.

Quade on 8/22 he did x-rays and thinks she tore her rotator

cuff.  She is in a lot of pain.  Her work is holding her

check and has not filed an accident report.  She is working

with a lawyer.  Received shot of Toradal on 8/22, 8/25.  It

did bother her stomach.  Also needs her routine pain

medications.”  Dr. Walker examined the claimant’s right

shoulder on September 9, 2011: “Moderate joint effusion is

palpable, over lateral aspect of the joint, very tender to

minimal palpation, joint capsule feels very tense.”  Dr.

Walker assessed “Rotator cuff tear, pain in shoulder, chest

pain, shortness of breath, fatigue, related to pain and

anxiety, muscle spasm.”  Dr. Walker performed an injection

into the claimant’s right shoulder.  

An MRI of the claimant’s right shoulder was taken on

October 19, 2011, with the following impression:

1.  Very small, high grade, partial articular
surface tear of the anterior fibers of the
supraspinatus at its foot plate.
2.  Pronounced chondromalacia of the glenohumeral
joint.  There is a large full thickness cartilage
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defect involving the central aspect of the
glenoid.
3.  There is a small full thickness cartilage
defect involving the central aspect of the humeral
head superiorly.  
4.  I cm filling defect in the dependent aspect of
the glenohumeral joint is suspicious for a loose
body within the joint.  The donor site is not for
certain, but may be the full thickness cartilage
defect in the central aspect of the glenoid.
5.  Nondisplaced posterior-superior labral tear.

An MRI of the claimant’s thoracic spine was done on

October 19, 2011, with the impression, “1.  Multilevel disc

bulges.  Most notably, at T8-T9, there is a left paracentral

disc bulge which mildly flattens the side of the thoracic

cord.”  An MRI of the claimant’s cervical spine was done on

October 19, 2011, with the impression, “1.  Straightening of

the lordotic curve.  2.  Degenerative disk changes, greatest

from C4-5 through C6-7.  3.  Uncovertebral joint hypertrophy

with narrowing of the neural foramen on the right at C5-6. 

4.  I see no disk herniations.”    

The claimant followed up with Dr. Walker on December 8,

2011: “Chief Complaint: She states that she is here for

medication refills and she also needs another doctor’s note

so that she can be off work....Proof of pain syndrome: MRI

showing herniated cervical disc pressing on the cord and

exiting nerves.”  Dr. Walker assessed “Pain in neck,
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herniated disc, low back pain, osteoarthritis spine, pain in

shoulder.”  Dr. Walker also noted on December 8, 2011,

“Several d xh of right shoulder pain which is exacerbated by

exercise, but at times will seem to be better with limited

exercise, aching, throbbing at rest, buring (sic) with

movement, 6/10 best 9/10 worst, no specific injury recalled,

joint does feel swollen and tight.  Right shoulder: Moderate

joint effusion is palpable, over lateral aspect of the

joint, very tender to minimal palpation, joint capsule feels

very tense.”  Dr. Walker performed a right shoulder

injection on December 8, 2011.  Dr. Walker corresponded

with Tommy Herring, the claimant’s husband, on February 9,

2012:

I am a Board Certified Family Practice Physician
with an active practice in De Queen, Arkansas.  In
a brief summary of my office chart, a copy of
which is enclosed, Mrs. Herring is a 47-year-old
white female who has been a patient of mine since
April 14, 2009.  On September 9, 2011, Mrs.
Herring presented to our office with a chief
complaint of “work injury on August 21, 2011.”  At
the time of the office visit Mrs. Herring advised
that she had seen Dr. Quade on August 22,
2011, and that he thought she might have torn her
rotator cuff.  Upon my Subjective and Physical
Exam, Mrs. Herring complained of shoulder pain
exacerbated by exercise, aching, throbbing at
rest, burning with movement....
Spinal Exam revealed that Mrs. Herring was
moderate diffuse tender over her lumbar back and
was experiencing bilateral muscle spasms....
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After reviewing the MRI results I have advised
Mrs. Herring that she needs surgical intervention
and pain management evaluation.  It is my
understanding that at this time Mrs. Herring’s
private insurance will not pay for a workers’
compensation injury and that because of this
denial Mrs. Herring is unable to seek the
treatment recommended.  Because of Mrs. Herring’s
inability to seek treatment for her shoulder and
neck injury it will continue to interfere with her
care.  This ongoing medical condition and the new
medical injuries that she may be suffering because
of her inability to have surgery, is slowly
disabling her.  At this time I am encouraging Mrs.
Herring to have surgery, as the continuous pain
and pressure she is experiencing are detrimental
to her health, both physically and emotionally. 
The symptoms she is suffering from are aggravating
her fluctuating blood sugar, fatigue, hypertension
and anxiety.  Mrs. Herring’s shoulder condition
has made an impact on her everyday life, as she
does not enjoy a day free of pain or able to
perform the activities she once enjoyed....

Dr. Walker’s assessment on March 1, 2012 included

herniated cervical disk, herniated lumbar disk, and shoulder

pain.  Dr. Walker performed an injection into the claimant’s

right shoulder.  Dr. Walker stated on January 3, 2013, “Ms.

Herring is really unable to use her right shoulder at all

due to severe pain and injury.  I am not an orthopedic

specialist but it appears that she will need surgery on the

right shoulder for pain control but will not likely be able

to use her arm even after surgery....”    
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A pre-hearing order was filed on April 3, 2013.  The

claimant contended that she “sustained a compensable right

shoulder injury as the result of a specific work incident on

August 21, 2011; that respondents should be held responsible

for all outstanding medical and related treatment, together

with continued, reasonably necessary medical treatment,

including, but not limited to surgical intervention; that

she is entitled to temporary total disability for the period

beginning August 22, 2011, and continuing through the

present, maintaining that her healing period has not ended;

and that a controverted attorney’s fee should attach to any

benefits awarded.  The claimant reserves the issue of

permanent disability, if applicable.”  

The respondents contended that the claimant “cannot

prove that she sustained an injury arising out of and during

the course of her employment with the employer herein. 

Respondents maintain that the claimant’s physical problems

and complaints, if any, are due to her pre-existing

condition.”  

On April 10, 2013, the claimant’s attorney provided Dr.

Walker with a lengthy questionnaire addressing issues

including reasonable degree of medical certainty, pre-
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existing condition, causation, treatment, healing period,

and return to work.  Dr. Walker replied and stated, among

other things, that the claimant needed referral to an

orthopaedic surgeon.  Dr. Walker appeared to opine that the

claimant did not remain in a healing period and that the

claimant could “return to work w/restrictions.”  

A hearing was held on May 13, 2013.  The claimant

testified regarding the physical condition of her right

shoulder, “I can’t hardly do anything, and when I try, it

hurts so bad that I’m in severe pain.  I don’t get any

rest.”  However, the claimant testified on cross-examination

that she was able to perform activities such as loading a

dishwasher, doing laundry, and driving, using her left arm. 

The claimant testified on cross-examination that she had

licenses to hunt and fish, and that she accompanied her

husband on hunting and fishing trips.  The claimant’s

testimony indicated that she wanted to seek treatment with

an orthopedic surgeon “To fix my shoulder, if it can be

fixed, so I can go back to work and whatever is entitled.”   

An administrative law judge filed an opinion on July 9,

2013.  The administrative law judge found that the claimant

proved she sustained a compensable injury to her right
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shoulder.  The administrative law judge found that the

claimant was entitled to reasonably necessary medical

treatment, but that the claimant did not prove she was

entitled to temporary total disability benefits.  The

claimant appeals to the Full Commission and the respondents

cross-appeal.

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a
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compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).

An administrative law judge found in the present

matter, “3.  The claimant has proven, by a preponderance of

the evidence, that she sustained an injury arising out of

and in the course of her employment with Sagar USA, as the

result of a specific incident identifiable in time and place

of occurrence on August 21, 2011, which caused internal

physical harm to her right shoulder requiring medical

services and which has been confirmed by medical evidence

supported by objective findings, entitling her to

appropriate workers’ compensation benefits.”  

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury to her right shoulder.  The claimant

first reported right shoulder pain in 2003, when the

claimant asserted that a clothing rack fell onto her right

shoulder.  An MRI of the claimant’s right shoulder in July

2003 showed degenerative change in the acromiclavicular
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joint but “no evidence of rotator cuff tear.”  Dr. Bowen,

the treating physician, released the claimant from

additional medical treatment for her right shoulder in

August 2003.  The record does not show that the claimant

sought or required additional medical treatment for her

right shoulder after Dr. Bowen’s release in 2003.  

The claimant became employed as a cashier and cook for

the respondents in July 2011.  The claimant contended that

she sustained an accidental injury on August 21, 2011.  The

claimant testified that she felt acute pain in her right

shoulder while throwing a heavy trash bag into a dumpster. 

Although there were no witnesses to the accident, one of the

respondent-employer’s supervisory employees corroborated the

claimant’s testimony.  Carrie Earnest, the respondents’

delicatessen manager, testified that the claimant informed

her on August 22, 2011 that the claimant had sustained a

work-related injury.  Ms. Earnest testified that another co-

worker, Tony Ortega, informed her that the claimant had

sustained an injury while throwing a trash bag.  The medical

evidence also corroborates the claimant’s testimony.  Dr.

Quade saw the claimant on August 22, 2011 and reported that

the claimant “Threw heavy bag of trash up on top of dumpster
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last night - heard shoulder pop, today has pain R shoulder.” 

Dr. Quade’s impression was “int. derangement R shoulder.” 

Dr. Walker’s notes corroborated the claimant’s testimony. 

Dr. Walker reported on September 9, 2011 that the claimant

had sustained a work-related injury on August 21, 2011.

The record also shows medical evidence supported by

objective findings not within the claimant’s voluntary

control.  Dr. Walker’s physical examination of the

claimant’s shoulder on September 9, 2011 showed “Moderate

joint effusion” which was “palpable.”  Dr. Walker’s report

of joint effusion was an objective medical finding and was

not within the claimant’s voluntary control.  In addition,

an MRI of the claimant’s right shoulder on October 19, 2011

revealed findings including a “nondisplaced posterior-

superior labral tear.”  The showing of a labral tear was

another objective medical finding not within the claimant’s

voluntary control.

The Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury.  The claimant proved that she sustained

an accidental injury causing physical harm to her right

shoulder.  The claimant proved that the injury arose out of
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and in the course of employment, required medical services,

and resulted in disability.  The injury was caused by a

specific incident and was identifiable by time and place of

occurrence on August 21, 2011.  The claimant also

established a compensable injury by medical evidence

supported by objective findings, namely, palpable joint

effusion in the claimant’s right shoulder and a nondisplaced

labral tear.  The Full Commission finds that these objective

medical findings were causally related to the August 21,

2011 accidental injury and were not the result of a prior

injury or pre-existing condition.  

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period continues until the

employee is as far restored as the permanent character of

the injury will permit.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  If the underlying
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condition causing the disability has become stable and

nothing further in the way of treatment will improve that

condition, the healing period has ended.  Id.  The

determination of when the healing period ends is a question

of fact for the Commission.  Porter Seed Cleaning, Inc. v.

Skinner, 1 Ark. App. 235, 615 S.W.2d 380 (1981).  

An administrative law judge found in the present

matter, “5.  The claimant has failed to prove that she is

entitled to temporary total disability benefits, to date.” 

The Full Commission finds that the claimant proved she was

entitled to temporary total disability benefits from August

22, 2011 through April 10, 2013.  The Full Commission has

found that the claimant proved she sustained a compensable

injury on August 21, 2011.  The claimant testified that she

did not return to work after August 21, 2011.  Dr. Quade

took the claimant off work beginning August 22, 2011.  Dr.

Quade noted on August 29, 2011 that the claimant was to

remain off work until “after receiving the MRI report.”  An

MRI of the claimant’s right shoulder taken on October 19,

2011 showed findings which included a nondisplaced

posterior-superior labral tear.  The Full Commission has

determined that the labral tear in the claimant’s right
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shoulder was causally related to the August 21, 2011

compensable injury.  There is no evidence of record

demonstrating that the labral tear has healed or has been

repaired by surgical treatment.  The record before us

therefore shows that the claimant remained within a healing

period and was totally incapacitated beginning August 22,

2011.  

The evidence demonstrates that the claimant remained

within a healing period for her compensable injury and was

totally incapacitated to earn wages continuing through 2012

and part of 2013.  Dr. Walker opined on February 9, 2012

that the claimant’s compensable right shoulder condition was

“slowly disabling her....Mrs. Herring’s shoulder condition

has made an impact on her everyday life, as she does not

enjoy a day free of pain or able to perform the activities

she once enjoyed.”  Dr. Walker stated on January 3, 2013,

“Ms. Herring is really unable to use her right shoulder at

all due to severe pain and injury.”

In answering a questionnaire provided by the claimant’s

attorney on April 10, 2013, Dr. Walker appeared to opine

that the claimant did not remain in a healing period.  It is

within the Commission’s province to weigh all of the medical
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evidence and to determine what is most credible.  Minnesota

Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999). 

In the present matter, the Full Commission does not find

credible Dr. Walker’s assertion that the claimant’s healing

period has ended.  We have discussed that there is no

evidence demonstrating that the claimant’s compensable

labral tear has healed or has been repaired.  However, we do

find credible Dr. Walker’s opinion that the claimant was

able to return to work with restrictions.  The claimant

testified that she continues to suffer from pain in her

right shoulder, but the claimant also testified that she is

able to perform household chores.  The claimant agreed that

she is able to participate in activities such as hunting and

fishing.  The claimant can also drive a vehicle.  The

evidence does not demonstrate that the claimant was totally

incapacitated to earn wages as of April 10, 2013.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury to her right shoulder.  The claimant

proved that the medical treatment of record for her right

shoulder beginning August 22, 2011 was reasonably necessary
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in accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2002). 

The claimant proved that a referral to an orthopedic

specialist, as recommended by Dr. Walker, was reasonably

necessary in connection with the compensable injury.  Based

on the record currently before us, the Full Commission finds

that the claimant proved she was entitled to temporary total

disability benefits from August 22, 2011 through April 10,

2013.  

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-715(Repl.

2002).  For prevailing on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner Hood concurs.

CONCURRING OPINION

          After my de novo review of the entire record, I

agree with the well-reasoned majority opinion.  I write

separately only to state that I would also award the
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claimant temporary total disability benefits to a date to be

determined.  Dr. Walker’s records show that the claimant was

unable to work, and his statements that the claimant was not

in her healing period and was able to return to restricted

duty are so very inconsistent with the doctor’s previous

statements that they are incredible.  The claimant’s

testimony and the medical records support a finding that the

claimant was totally incapacitated as well as within her

healing period to a date yet to be determined.

______________________________
PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.


