
     NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G006398

JERRY HENSON, EMPLOYEE                         CLAIMANT

STEVE WILBURN PLUMBING & ELECTRIC,
EMPLOYER   RESPONDENT 

FIRSTCOMP INSURANCE COMPANY,
INSURANCE CARRIER/TPA           RESPONDENT 
     

OPINION FILED APRIL 4, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents represented by the HONORABLE JARROD PARRISH,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 14, 2012. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant’s Proffered Exhibits 1 and 4,
and Respondents’ Proffered Exhibits 2
and 5, are hereby admitted into evidence
and will be given due weight.

4. The Arkansas Workers’ Compensation Act
is constitutional.

5. Claimant has proven by a preponderance
of the evidence that he sustained a
compensable injury to his right shoulder
by specific incident.  In the
alternative, he has proven a compensable
aggravation of such.

6. Claimant has proven by a preponderance
of the evidence that all of the
treatment of his right shoulder that is
in evidence was reasonable and
necessary.

7. Claimant has proven by a preponderance
of the evidence that he is entitled to
additional treatment of his right
shoulder by Dr. Tarik Sidani, including
the tenodesis and second arthroscopic
procedures that the doctor has
recommended.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm the November 14, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner
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Commissioner McKinney concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

I respectfully concur in part and dissent in

part from the majority's opinion.  Specifically, I

concur with the majority's opinion with regard to the

constitutional issue raised by claimant’s counsel.  The

Commission has previously found and the court has

affirmed that our Workers’ Compensation Act is

constitutional, and claimant’s counsel raises no new

constitutional argument for us to consider in this

claim.  However, I must dissent from the majority's

opinion finding that the claimant has proven by a

preponderance of the evidence that he sustained a right

shoulder injury on July 20, 2010.

My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

his right shoulder condition is the result of a

specific, work-related accident of July 20, 2010, or

that it is an aggravation of a pre-existing condition

resulting from said accident.  Therefore, compensability

of the claimant’s right shoulder injury should be denied

along with all medical treatment associated therewith,

to include the surgery proposed by Dr. Sidani. 
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The record demonstrates that on July 20, 2010,

the claimant fell approximately four to five feet from a

ladder while installing a ceiling fan, landing with all

of his weight on his right elbow.  Compensability of an

injury to the claimant’s right arm is undisputed. 

An MRI of the claimant’s right shoulder taken

on that date showed the following findings:

1. The rotator cuff tendon and
long head biceps tendon are
severed.

2. The anterior portion of the
deltoid shows significant
muscle tear as well as
intramuscular hematoma.

3. There is no fracture or
dislocation.

Upon physical examination of the claimant the

following day, Dr. Wesley Cox noted, “His right shoulder

is very swollen across the superior and lateral shoulder

into the area of the deltoid tuberosity.”  Although Dr.

Cox failed to carry out formal range of motion testing,

with regard to the findings from the claimant’s MRI, he

stated as follows:

MRI was reviewed. He has full
thickness supraspinatus and
infraspinatus tears which are
retracted to the glenoid. There is
at least a partial thickness,
subscapularis tear, long head of the
biceps tendon is ruptured. There is
significant injury to the deltoid
with partial avulsion. There is a
large hematoma beneath the deltoid.
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There is no evidence of dislocation
or fracture. It looks as though the
leading edge of tares minor may also
be torn on the MRI. Official MRI
report does not delineate the
individual musculotendinous units.

Dr. Cox concluded his report as follows:

PLAN: I have visited with Jerry at
length about his shoulder. This is a
difficult situation. We have talked
about the operative and non-
operative treatment options and the
rationale for both. We had a lengthy
discussion about the risks and
benefits of surgical options. My
recommendation is for surgical
treatment here, obviously. I have
talked to him about the rationale
for this and he is in agreement. I
detailed the statistics with him.
The nature and size of this tear
decreases the success rate somewhat,
probably by 10-15% below the normal
average and he understands this. We
talked about arthroscopic with
possible open repair. The
possibility of an open repair if it
is required for subscap or tares
minor, may be necessary. He
understands this as well. I also
talked with him about the axillary
nerve. I cannot feel fire. His
sensation appears intact but I
cannot verify this. I would
recommend delaying the rotator cuff
repair. They state that all their
questions have been answered. They
agree with the plan and wish to
proceed.

The claimant was evaluated by orthopedic

surgeon with the Arkansas Specialty Orthopaedics clinic

in Little Rock, Dr. Charles Pearce, on July 27, 2010. 

In his report of that visit, Dr. Pearce stated:
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On examination, he is a normal-
appearing man in no pain at rest,
alert and oriented x3. Right
shoulder and arm: He has ecchymosis
from the shoulder to the elbow. He
is very limited in his motion and
allows just a jog of passive motion
as well as active and reports pain.
He has no gross motor or sensory
loss distally. He has no visual
deformity other than ecchymosis. I
am able to get him to flex his elbow
slightly. He appears to have intact
biceps, although I am not 100% sure
of that.

With regard to his review of the claimant’s

diagnostic studies, Dr. Pearce stated:

Plain radiographs ordered and
interpreted by me today, AP, outlet,
and ancillary lateral, show no
fracture or dislocation that I can
see. MRI scan brought with him shows
a retracted rotator cuff tear. This
has the appearance of ... a chronic
tear. There is narrowing of the
acromiohumeral head height. The
biceps was absent. There is
abnormality of the subscapularis.
There is hematoma within the
deltoid.

Based upon these physical and diagnostic

findings, Dr. Pearce opined that the claimant had a

right shoulder injury that was “acute on chronic” in

etiology.  Further, while Dr. Pearce suspected that the

claimant might have an acute deltoid abnormality, he

added that the claimant’s rotator cuff and biceps

injuries were chronic.  Dr. Pearce recommended that the
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claimant begin physiotherapy and return in two weeks for

a follow-up assessment.

On August 2, 2010, the claimant presented for

a second opinion to Dr. Tarik Sidani, an orthopedic

surgeon with the Arkansas Orthopedics & Sports Medicine

clinic in Harrison.  Reportedly unhappy with Dr. Pearce,

the claimant sought treatment with Dr. Sidani on his

own.  In the history portion of his report of that

visit, Dr. Sidani noted that the claimant reported

having attended one physical therapy session, but,

according to the claimant, the physical therapist said

she could not help him and discharged him.

Upon physical examination of the claimant, Dr.

Sidani noted right shoulder bruising, ecchymosis, and

Popeye deformity of the proximal biceps tendon. Dr.

Sinadi noted tenderness to palpation in this area, as

well.  In addition, Dr. Sidani noted 20 degrees active

abduction, forward flexion; full passive range of motion

with pain; mildly positive impingement maneuvers;

positive drop arm test, with 3/5 supraspinatus strength,

and; 4/5 biceps strength with pain.  Dr. Sinadi failed

to reproduce any apprehension or instability in the

claimant’s right shoulder, he observed negative

Spurling’s maneuver, and he stated that the claimant’s
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right shoulder was neurovascularly intact to all nerve

distributions.

Upon review of the claimant’s diagnostic

studies, Dr. Sidani stated that X-rays of the claimant’s

right shoulder showed downward sloping acromion and mild

degenerative changes of the AC joint.  Dr. Sidani

further noted that the claimant’s glenohumeral joint

appeared preserved.  With regard to the claimant’s

recent MRI study, Dr. Sidani stated:

MRI is reviewed and shows abundant
fluid in the glenohumeral joint,
slight superior migration of the
humeral head but no significant
degenerative changes. He has a
complete tear of his rotator cuff
and possible tear of his biceps
tendon as well. 

In conclusion of his report, Dr. Sidani opined

that the claimant’s condition was “without a doubt” the

result of an acute injury.  More specifically, Dr.

Sidani stated, in relevant part, as follows:

ASSESSMENT AND PLAN: right rotator
cuff tear with biceps tendon tear. I
feel this is an acute injury. He had
no problems prior to this. His MRI
does show some retraction of his
rotator cuff tendon but does not
show fat atrophy of the
supraspinatus or infraspinatus
tendons on his MRI. I feel without a
doubt this is an acute injury that
will benefit from an arthroscopy
with rotator cuff repair and
possible biceps tenodesis.
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The record shows that the claimant was granted

a change of physician to Dr. Sidani on September 27,

2010.  Upon his return visit on October 13, 2010, Dr.

Sidani noted that the claimant had been undergoing

physical therapy for the past two months without

improvement.  He further noted that changes in the

claimant’s deltoid should heal spontaneously and should

not need operative treatment.  With regard to his

rotator cuff tear, however, Dr. Sidani stated that the

claimant’s rotator cuff “definitely needs operative

treatment.”  

The record reflects that on November 6, 2010,

the claimant underwent arthroscopic surgery on his right

shoulder performed by Dr. Pearce.  Details of that

procedure are as follows:

A standard arthroscopic portal was
established and a systematic
examination of the shoulder joint
was carried out. There was dense
scar tissue extending from the
rotator cuff tear which at the level
of the glenoid extended laterally.
The biceps appeared intact and was
not torn and was not subluxed. The
subscapularis had partial tearing.
The glenoid and humeral head
surfaces were intact. There was some
superior glenoid labrum fraying,
which was smoothed with a shaver
introduced from an anterior portal
which was established by outside-in
technique. The remainder of the
shoulder joint and the
intraarticular portion appeared
normal.
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The joint was taken to the
subacromial bursa. There was dense
scar tissue. A lateral working
portal was established and the scar
tissue was excised with a shaver.
The rotator cuff was as seen on MRI
retracted to the level of the
glenoid. All the scar tissue was
removed on both articular and bursal
sides of the cuff, but it was not
mobile even to any of the articular
surface of the humeral head. The
anterior rotator interval was
released. Again, this did not
provide any mobilization of the tear
confirming to me that this was
likely a quite chronic tear
extending much beyond the reported
injury in July. The tear was
smoothed with shaver and Oratec.

In a letter of general concern dated January

16, 2012, Dr. Sidani stated, among other things, that

the claimant’s November, 2010, surgery and subsequent

physical therapy had failed to improve his range of

motion or to bring him significant pain relief.  In

addition, Dr. Sidani stated that the claimant still

showed significant deficit to his right shoulder as of

April 4, 2011, and he recommended that the next step

would be a second-look arthroscopy and possible biceps

tenodesis.  Finally, Dr. Sidani stated that should these

procedures fail to improve the clamant’s shoulder

function and relieve his pain, he was a possible

candidate for future shoulder arthroplasty.

In a letter to counsel for the respondents

dated May 4, 2011, Dr. Pearce stated:
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[I]t is my opinion that his rotator
cuff tear is a chronic finding and
that is stated within a degree of
medical certainty. The main injury
to this man’s shoulder was that of a
hematoma that developed within the
deltoid causing pain and subsequent
stiffness of his shoulder, which was
treated initially with
physiotherapy.

 
Despite an MRI finding of an absent
biceps at the time of surgery in
November, the biceps was in fact
intact. The rotator cuff was
irreparable despite attempts at
mobilization. The rotator cuff
findings are consistent with a
chronic tear. Large tears as this
that are acute, in my experience,
are fairly easy to mobilize to the
tuberosity despite their size and
retraction. As far as the biceps is
concerned, that could be construed
as a possible acute portion of his
injury and certainly could be a
source of pain. It is not unusual to
perform either a tenotomy or
tenodesis of this tendon to relieve
pain to a degree, but this certainly
will not, in my opinion, really
solve problems of ongoing weakness
and will not help his active range
of motion. 

With regard to Dr. Sidani’s conclusion that

the claimant did not show “much chondrosis in the

humeral head or glenoid,” which led Dr. Sidani to opine

that the claimant’s condition was “more acute than

chronic,” Dr. Pearce stated:

This refers to the fact that there
is no degeneration in the joint,
such as can be seen with a chronic
rotator cuff tear that leads to
rotator cuff arthropathy. That
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timeline is variable from patient to
patient, and I have seen many
patients with chronic, irreparable
tears who never develop chondrosis
or arthropathy. The need for a
reverse total shoulder arthroplasty
may be indicated for this man at
some point if he develops
arthropathy, but that is because of
his pre-existing chronic,
irreparable rotator cuff tear. 

Dr. Pearce opined that the claimant reached

maximum medical improvement for his right shoulder on

August 3, 2011, and he assigned him with 4% permanent

physical impairment to the body as a whole.   

The record shows that although the claimant

has not worked since July of 2010, he has enjoyed an

active lifestyle.  The claimant has the burden of

proving by a preponderance of the evidence the

compensability of his claim.  Jordan v. Tyson Foods, 51

Ark. App. 911 S.W.2d 593 (1995); Kuhn v. Majestic Hotel,

50 Ark. App. 23, 899 S.W.2d 845 (1995).  For the

claimant to establish a compensable injury as a result

of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark.

Code. Ann. § 11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external
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physical harm to the body which required medical

services or resulted in a disability or death; (3)

medical evidence supported by objective findings, as

defined in Ark. Code. Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997), see also Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).

A compensable injury must be established by

medical evidence supported by objective findings. Ark.

Code. Ann. § 11-9-102(4)(D).  “Objective findings” are
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those findings which cannot come under the voluntary

control of the claimant. Ark. Code. Ann. § 11-9-102(16). 

Regarding the objective findings requirement

for an aggravation type injury, a claimant must

establish the existence and extent of an alleged

aggravation or new injury by objective findings of the

new injury.  A claimant cannot carry this burden of

proof merely through objective findings of a

preexisiting condition which became more painful after

an incident at work.  Liaromatis v. Baxter County, 95

Ark. App. 296, 236 S.W.3d 524 (2006).  Furthermore, a

claimant must establish a causal connection between any

objective medical findings in the record and the alleged

compensable injury, even if the alleged compensable

injury is an aggravation of a pre-existing condition. 

Ford v. Chemipulp Process, Inc., 63 Ark. App. 260, 977

S.W.2d 5 (1998).

The issue of compensability of the claimant’s

right shoulder injury and the reasonable necessity of

any medical treatment associated therewith hinges on the

opposing opinions of his two treating orthopedic

physicians.  It is well established that the Commission

has the authority to resolve conflicting evidence and

this extends to medical testimony.  Foxx v. American

Transp., 54 Ark. App. 115, 924 S.W.2d 814 (1996). 
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Further, the Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  

Of the two medical opinions rendered in this

claim, I assign more weight to the opinion of Dr. Pearce

than to the opinion of Dr. Sidani for the following

reasons.  First, and foremost, Dr. Pearce performed the

claimant’s November 20, 2010, arthroscopic procedure

during which he had the advantage of actually seeing the

condition of the claimant’s right shoulder.  Therefore,

I find merit in the respondents’ argument that Dr.

Pearce’s opinion is based on an objective surgical

examination, as opposed to Dr. Sidani, who never

performed a surgical procedure on the claimant’s

shoulder and appears to have based his opinion primarily

on the results of diagnostic studies.   

Second, Dr. Pearce’s operative report shows

fairly consistent findings with Dr. Cox’s interpretation

of the claimant’s MRI findings.  More specifically, Dr.

Cox stated that the claimant’s MRI showed full thickness
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supraspinatus and infraspinatus tears which were

retracted to the glenoid, with a partial thickness,

subscapularis tear.  In addition, it appeared to Dr. Cox

that the leading edge of the tares minor was torn. 

These are all indicative of a massive rotator cuff tear. 

In addition, a significant injury to the deltoid with

partial avulsion, and a large hematoma beneath the

deltoid was noted.  However, Dr. Cox saw no evidence of

dislocation or fracture.  Finally, Dr. Cox saw what

appeared to be a rupture of the long head of the biceps

tendon. 

During surgery, Dr. Pearce confirmed that the

claimant had a chronic, massive rotator cuff tear which

was found to be irreparable.  In addition, Dr. Pearce

observed that the glenoid and humeral head surfaces were

intact, although there was some superior glenoid labrum

fraying, which was smoothed with a shaver.  The

remainder of the shoulder joint and the intra articular

portion of the claimant’s right shoulder also appeared

normal, including the absence of findings of injury to

the claimant’s biceps tendon.  Therefore, comparatively

speaking, Dr. Cox’s interpretation of the claimant’s

initial MRI findings was fairly consistent with Dr.

Pearce’s operative findings, with the exception of
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operative findings of the absence of injury to the

claimant’s biceps tendon.  

Moreover, Dr. Sidani noted throughout the

course of his treatment of the claimant that he had a

right, rotator cuff tear, which he conceded in his

letter of January 16, 2012, was chronic.  This is

consistent with Dr. Cox’s assessment and Dr. Pearce’s

surgical confirmation of a massive rotator cuff tear,

which Dr. Pearce, after having observed this tear

operatively, stated within a degree of medical certainty

was chronic.  In support of his opinion, Dr. Pearce

wrote in his May 14, 2011, letter:

The rotator cuff was irreparable
despite attempts at mobilization.
The rotator cuff findings are
consistent with a chronic tear.
Large tears such as this that are
acute, in my experience, are fairly
easy to mobilize to the tuberosity
despite their size and retraction.

Based upon the above and foregoing, I find

substantial evidence to support that the claimant’s

rotator cuff tear pre-existed the claimant’s work-

related accident of July 20, 2010, and was chronic in

nature.  Furthermore, I find that the weight of the

medical evidence in this claim preponderates against the

claimant’s current complaints being the result of his

torn rotator cuff, in that there is no medical opinion

which attributes the claimant’s ongoing complaints to
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his pre-existing rotator cuff tear.  Inasmuch as the

claimant’s fall of July 20, 2010, may have caused some

temporary pain in association with his chronic rotator

cuff tear, I find that the medical records are

inconclusive in this regard.  Therefore, I find that the

claimant has failed to provide medical evidence

supported by objective findings that his torn rotator

cuff tear is causally connected with his work-related

accident of July, 2010, or to any of his symptoms as a

result thereof, and that he has, therefore, failed to

prove compensability of this condition.  Consequently, I

find that medical treatment in connection with the

claimant’s torn rotator cuff is not reasonably necessary

for the treatment of any injury that the claimant might

have otherwise sustained.  

With regard to the claimant’s other possible

shoulder injuries, Dr. Sidani noted in his January 16,

2012, letter that a subsequent MRI performed on or about

April 8, 2011, as ordered by him showed “severe

tendinosis and dislocation of the long head of the

biceps through the bicipital groove.”  I note, however,

that a copy of this MRI report was not provided for

inclusion in the record.  In addition, Dr. Sidani

stated:

My last office visit with Mr. Henson
was on April 14, 2011. He showed no
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improvement on range of motion or
function of his shoulder. He
continued having pain with some
signs of biceps tendinitis. At that
time, I discussed possible treatment
with the patient including a biceps
tenodesis which may provide some
relief but will most likely not
improve his range of motion of his
shoulder ... .

 
I further note that the claimant’s July 20,

2010, MRI indicated that the claimant’s biceps tendon

was torn.  Upon review of this MRI report, Dr. Pearce

could not initially rule out a biceps tendon tear.  It

was clear to Dr. Pearce during surgical observation of

the claimant’s shoulder, however, that the claimant’s

biceps tendon was intact, was not torn, and was not

subluxed.  Furthermore, although in his letter dated May

4, 2011, Dr. Pearce conceded that the claimant’s biceps

condition could be construed as a possible acute portion

of his injury, Dr. Pearce ultimately concluded that any

acute injury from the claimant’s July 20, 2010, work-

related accident consisted mainly of a hematoma that

developed within the deltoid causing pain and subsequent

stiffness of the claimant’s shoulder.  I find this

conclusion consistent with Dr. Cox’s July 21, 2010,

assessment, wherein he stated, “There is a large

hematoma beneath the deltoid,” especially in view of Dr.

Pearce’s operative observation of no acute injury to the

claimant’s biceps tendon.   Based upon the above and
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foregoing, I find that Dr. Pearce’s operative

observation of the claimant’s biceps tendon is more

credible than Dr. Sidani’s review of an MRI study. 

Furthermore, I find that because the claimant failed to

introduce copies of the reports of his most recent

diagnostic studies to which Dr. Sidani refers in his

letter, we cannot confirm the accuracy of Dr. Sidani’s

latest assessment, nor can we determine any causal

connection between the claimant’s current reported

condition and his work-related accident of July, 2010. 

Therefore, while I do not entirely discredit Dr.

Sidani’s medical opinion, I find that Dr. Pearce’s

opinion with regard to his operative findings carry more

weight.  Because Dr. Pearce found that the claimant’s

biceps tendon was intact at the time of his November,

2010, surgery, I find that the claimant has failed to

present medical evidence supported by objective findings

of an injury to his biceps tendon.  Therefore, I find

that the claimant has failed to prove by a preponderance

of the evidence that any medical treatment associated

with his biceps tendon is reasonably necessary for the

treatment of any injury that he might have sustained as

a result of the July 20, 2010, accident. 
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Likewise, and for the reasons stated above, I

find that the claimant has failed to prove by a

preponderance of the evidence that he sustained an

aggravation of a pre-existing condition as a result of

his 2010, work-related accident, in that claimant has

failed to establish the existence and extent of an

alleged aggravation by objective findings. 

Notwithstanding that the claimant was, by all accounts,

asymptomatic prior to July 20, 2010, he cannot carry

this burden of proof merely through objective findings

of a pre-existing condition which became more painful

after an incident at work.  Liaromatis v. Baxter County,

supra.  Here, the claimant has failed to establish a

causal connection between any objective medical findings

in the record and his alleged aggravation of a pre-

existing condition, in that the medical treatment that

he now seeks is in relation to his biceps tendon.  As

previously discussed, the claimant has failed to show

any injury to his biceps tendon as a result of his July,

2010, accident.  Moreover, while it is without question

that the claimant’s rotator cuff tear pre-existed his

work-related accident of July, 2010, there is simply no

credible objective proof that this condition, in and of

itself, became symptomatic following the claimant’s

accident. 
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Accordingly, for the reasons set forth above,

I concur in part and dissent in part from the majority's

opinion. 

                                
KAREN H. MCKINNEY, COMMISSIONER


