
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G301549     

LOYLETT FULLER HENRY, III,
EMPLOYEE CLAIMANT

RINECO CHEMICAL INDUSTRIES, INC.,
EMPLOYER RESPONDENT

AIG/CHARTIS,
INSURANCE CARRIER RESPONDENT

ORDER FILED NOVEMBER 26, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARIE A. CRAWFORD,
Attorney at Law, Sherwood, Arkansas.

Respondent represented by the HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

ORDER

The claimant in the above-styled matter requests that

the Commission approve fees for legal services and moves the

Full Commission to remand the matter to the administrative

law judge.  The Full Commission notes that there is no

record before us with regard to whether or not the

respondents controverted the claimant’s entitlement to

temporary total disability benefits.

Therefore, the Full Commission remands this matter to

the administrative law judge.  We direct the administrative
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law judge to conduct those proceedings necessary to

adjudicate whether the respondents controverted the

claimant’s entitlement to temporary total disability

benefits.  We also direct the administrative law judge to

adjudicate whether or not the claimant’s attorney is

entitled to fees for legal services in accordance with Ark.

Code Ann. §11-9-715(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs.

CONCURRING OPINION

          I concur with the majority that there is no record

before us with regard to whether or not respondents

controverted claimant’s entitlement to temporary total

disability benefits.  Claimant filed a notice of appeal from

an Agreed Order over counsel for claimant’s signature.  I

write separately to address the significance of this order.  

          The parties, by and through counsel, signed an

Agreed Order on June 17, 2013.  Specifically spelled out in
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that Order is that the parties were entering a joint request

for an Order “regarding indemnity entitlement during the

period of time the clamant was incarcerated.”  Pursuant to

this Agreed Order, the claimant’s minor children were

entitled to receive indemnity benefits for the 11 weeks and

3 days that the claimant was incarcerated and in an off-work

status.  Further, this Agreed Order states, “Claimant’s

counsel has requested 12.5% be withheld from the amount paid

to Stacy Lee [custodian of the minor children] as an

attorney’s fee.”  Not addressed in that Agreed Order was the

issue of whether temporary total disability benefits to

which the claimant or his children might be entitled during

the time in which he was incarcerated had been controverted

by the respondents.  Likewise, the issue of respondents’

liability for one-half of any attorney’s fee awarded to

claimant’s counsel pursuant to those benefits was not

specifically addressed.  Nonetheless, counsel for both

parties signed the Agreed Order, each presumably knowing its

contents.    

          With specific regard to the matter of attorney’s

fees on controverted issues, I find that by signing the

Agreed Order, the parties knowingly entered into a binding
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agreement that disposed of that issue, thus, making it res

judicata.  With this said, I find that we have no

jurisdiction to decide the issues of controversion and/or

attorney’s fees in this matter, nor do I find that they are

matters currently pending before the commission.  However,

for the sake of clarity as to my position on this subject, I

offer the following.

          Pursuant to Ark. Code Ann. §11-9-715(B)(i), in all

cases whenever the commission finds that a claim has been

controverted, in whole or in part, the commission shall

direct that fees for legal services be paid to the

claimant’s attorney as follows: One-half (½) by the employer

or carrier in addition to compensation awarded; and one-half

(½) by the injured employee or dependents of a deceased

employee out of compensation payable to them.  The question

of whether a claim has been controverted is one of fact to

be determined from the circumstances of the particular case. 

Climer v. Drakels Backhoe, 7 Ark. App. 148, 644 S.W.2d 637

(1983).  Mere failure of an employer to pay certain benefits

does not, in and of itself, amount to controversion,

especially where the carrier accepts the injury as

compensable and is attempting to determine the extent of
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disability.  Osborne v. Bekeart Corp., 97 Ark. App. 147, 245

S.W.3d 185 (2006).  

          In his Petition for Attorney Fees as to Temporary

Total Disability Benefits, the claimant asserts that it was

necessary to retain legal counsel to advise him of his legal

rights to temporary total disability benefits, and “to

assist his minor dependents and him in petitioning for and

securing the agreement of Respondents” to pay temporary

total disability benefits.  According to the claimant, in

late February of 2013, he inquired of Ms. Elizabeth Moeller,

claim representative for the respondent-carrier, regarding

his entitlement to temporary total disability benefits.  The

claimant further asserts that Ms. Moeller erroneously

advised him that he was not entitled to such benefits while

incarcerated in the Arkansas Department of Corrections, and

she failed to inform the claimant that his minor children

might be eligible for these benefits under the provisions of

Ark. Code Ann. §11-9-812.  The claimant allegedly questioned

the accuracy of this information, so he consulted counsel on

this matter.  Therefore, the claimant alleges that but for

the fact that the respondent-carrier failed to inform him of

this provision, he would not have had to retain counsel, and



Henry, III - G301549 6

attorney’s fees would not be an issue.  This is faulty

reasoning primarily because it puts the burden of informing

the claimant of the law and his legal rights on the

respondents.  Clearly, with a few, narrow exceptions such as

notice of the procedure for seeking a one-time-change of

physician, our workers’ compensation statutes do not impose

such a burden on the respondents any more than they impose a

burden for the respondents to be informed of their legal

rights by and through the claimant.  Otherwise, the

respondents would be acting, more or less, as counsel for

the claimant.  

          The claimant was apparently not precluded from

questioning Ms. Moeller.  Furthermore, the claimant had

every right to question the information supplied by Ms.

Moeller, whom I note that the record fails to reflect ever

held herself out to be an attorney or otherwise be in a

position to give legal advice.  Likewise, the claimant had

every right to retain legal counsel in order to ensure that

his rights were protected.  That the claimant did all three

does not automatically presume, however, that his claim for

temporary total disability benefits was controverted. 

Rather, it appears that the claimant contacted counsel when
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Ms. Moeller informed him that he could not draw temporary

total disability benefits while incarcerated.  This in no

way implies, however, that Ms. Moeller intentionally failed

to inform the claimant about the rights of his minor

children.  Again, Ms. Moeller was under no legal obligation

to advise the claimant in this regard.  Rather, it was the

claimant’s right and duty to be well-informed of the law

regarding such benefits, whether through seeking out that

information on his own or through counsel.  The claimant

chose to seek that information through counsel.  It does not

automatically follow that the respondents are, in part,

liable for the claimant’s attorney’s fees associated with

his representation.  

          Furthermore, this reasoning assumes that the

claimant would not have hired counsel for some other reason

in this claim.  We cannot step beyond the facts in this

claim and make such a bold assumption.  Otherwise, we would

be resorting to speculation and conjecture on which to base

our decision, and this we cannot do.  See, Ark. Dept. of

Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Constr. Co., et al v. Herndon, 264 Ark. 791,
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575 S.W.2d 155 (1979); Arkansas Methodist Hosp. v. Adams, 43

Ark. App. 1, 858 S.W.2d 125 (1993).

          Quite frankly, the record contains no evidence,

documentary or otherwise, to support the contention that the

respondents controverted the claimant’s minor children's

right to temporary total disability benefits.  Rather, the

record, which is limited, demonstrates that the claimant

failed to inquire of Ms. Moeller about benefits for his

minor children.  Then, either by and through the legal

guardian for the children or himself, the claimant sought

legal advice on the matter.  Otherwise, there is no evidence

contained within the record that the claimant was informed

by the respondents in any way, shape, or form that his claim

for temporary total disability benefits on behalf of his

children was being controverted.  Simply because the

respondents acknowledged in their pre-hearing questionnaire

that these benefits were to be litigated, does not, in and

of itself, constitute a statement of controversion.  Rather,

in view of the fact that the respondents were quick to

settle this matter upon proper notification of guardianship,

it appears that the respondents had no intention of

controverting benefits to which the claimant’s children
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might be entitled; but, instead, the respondents stood ready

to resolve this issue upon receipt of proper paperwork.  

          As previously stated, the parties entered into an

Agreed Order in this matter.  There is a reasonable

assumption, therefore, that both parties read and reviewed

the terms of the Order prior to signing it.  As there was no

objection to this Order, the Administrative Law Judge

rightly signed it according to the parties agreed terms. 

Therefore, I find that the respondents’ argument is not only

persuasive, but it is conclusive under the “Invited Error

Doctrine.”  Under the doctrine of invited error, appellant

may not complain on appeal of an erroneous action of a trial

court if he had induced or acquiesced in that action.  J.I.

Case Co. V. Seabaugh, 10 Ark. App. 186, 662 S.W.2d 193

(1983); citing, Missouri-Pacific Railroad Co. v. Gilbert,

206 Ark. 683, 178 S.W.2d 73 (1944).  

          Here, the claimant would have us believe that some

critical issue was left out of the Agreed Order without his

knowledge or consent.  Clearly, that is not the case. 

Whether the claimant did not read the Order closely enough

before signing it, or whatever the reason may have been, the

claimant signed it as written without objection.  Thus, when
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the claimant signed the Agreed Order he acquiesced in that

action.  The claimant cannot complain on appeal, therefore,

of an erroneous action by the Administrative Law Judge.  The

parties set the terms of the Agreed Order; the parties

reviewed the terms of the Agreed Order; and, the parties

signed off on the Agreed Order, thereby acknowledging their

approval of said same.  And, I note that the Agreed Order

made provision for an attorney’s fee under what appears to

have been at least a tacit agreement that the temporary

total disability benefits awarded had not been controverted. 

          Therefore, I find no error in the Agreed Order as

written, executed, and filed.  Furthermore, I find that the

Order addresses and disposes of the issue of attorney’s fees

on the temporary total disability benefits awarded to the

claimant’s minor children.  Because I find that the Order,

to which both parties knowingly agreed, contains no error,

in that it clearly expresses the parties’ intentions, I

agree that this appeal should be dismissed.

                                
KAREN H. McKINNEY, Commissioner


