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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G206776

TALISHA HENDERSON, EMPLOYEE  CLAIMANT

LANE BRYANT, INC., EMPLOYER RESPONDENT

GALLAGHER BASSETT SERVICES, INC.,
CARRIER/TPA RESPONDENT

OPINION FILED NOVEMBER 4, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 16, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2. The stipulations agreed to by the parties
are hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that she
sustained a back injury arising out of
and during the course of her employment
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with Lane Bryant, Inc., which was caused
by a specific incident identifiable in
time and place of occurrence on July 16,
2012.

4. The claimant has failed to prove, by a
preponderance of the evidence, that she
sustained an injury to her back arising
out of and in the course of her
employment with Lane Bryant, Inc., which
was not caused by a specific incident or
not identifiable by time and place of
occurrence within the meaning of Ark.
Code Ann. §11-9-102(4)(A)(ii)(b).

5. The claimant has failed to prove, by a
preponderance of the credible evidence,
that her physical problems, need for
treatment, including surgery, as well as
her disability is causally related to an
injury which arose out of and during the
course of her employment with the
respondent herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must dissent from the majority opinion.  The claimant,

proceeding pro se, sought benefits for a low back injury

sustained on July 16, 2012.  The claimant sustained a

low back injury while moving mannequins on that date,

causing the sudden onset of low back pain and left leg

pain and numbness.  The majority found that the claimant

failed to prove that she sustained a back injury caused

by either a specific incident or not, and that her need

for treatment was causally related to a work-related

injury.

Interestingly, the respondent-employer failed
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to produce any witness to discuss the circumstances

surrounding any part of this claim.  While the burden

lies with the claimant, the respondents’ strategy, in

light of their identification of two  witnesses,

suggests that their testimony would not have been

favorable to the respondents’ position.  The claimant

testified that she spoke with a co-employee with

managerial status and the district manager about her

injury on July 16 and during the following week about

her injury and need for treatment. The respondents

failed to provide any evidence to the contrary, despite

identifying both those individuals as witnesses.  The

claimant’s testimony was credible.

The claimant has satisfied the elements of a

gradual onset back injury claim.  The claimant developed

left-sided numbness on July 16, 2012, which she

associated with moving mannequins and other manual

activities at work, according to the medical records. 

She explained at the hearing that there was a specific

moment, while she was moving a mannequin, when she felt

a sharp pain.  She was the highest-ranking employee in

the store at the time, so she collected herself and

tried to work through her discomfort, since it was mild
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at first.  She worked two more hours, and as she was

leaving work, her leg became numb.  A co-worker, who was

listed by both parties as a witness, helped her to her

car.  This witness was not produced by the respondent. 

At that time, she felt that she had “overdone it” after

a day of heavy work.  There can be no question that the

performance of those tasks satisfies the employment

services requirement.  Also, while the claimant

initially felt that she sustained a gradual onset

injury, her testimony supports a finding that she

actually sustained a specific incident injury.

The medical records show that the claimant had

lumbar back pain with left leg pain since a December

2008 motor vehicle accident.  Thus she had a pre-

existing condition.  A February 2009 MRI showed disc

extrusions at L4-5 and L5-S1.  In July 2012, the

claimant had disc bulges in her lumbar spine as well as

lumbar muscle spasms observed by Dr. Melnyk for which

muscle relaxers were prescribed.  In July 2012, there

were new symptoms of bilateral leg numbness and swelling

as well.  There is medical evidence, supported by

objective findings of injury.  

The documentary evidence reveals that the
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claimant was under the impression that because she had a

prior back injury, she was precluded from filing a

workers’ compensation claim.  This does not reflect

poorly upon her credibility.  It does reflect that she

is not educated in the nuances of Arkansas workers’

compensation law. 

Between June 2009 and July 2012, there is no

record of any medical treatment for the claimant’s back. 

In fact, the MRI records show that the claimant’s back

had improved.  The discs which were extruded in early

2009 were only disc bulges in mid-2012.  Yet, for the

first time in her medical records, muscle spasms were

observed in July 2012, when the claimant sought

treatment for the first time in three years for her

lumbar spine after developing back pain radiating into

her leg after a very physical day at work.  The claimant

did not need treatment for the consequences of her motor

vehicle accident and extruded discs for three years. 

She was improving, according to the MRIs, and

asymptomatic according to the records during that time. 

This all changed on July 16, 2012, when she became

severely symptomatic, so symptomatic that eventually

surgery was scheduled. 
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The claimant’s testimony is consistent with

the facts shown in the medical records.  She stated that

she had an injury in 2008, but that she had not had

problems with her back while working as a full-time

student and part-time employee of the respondent or as a

full-time employee.  She had not seen a doctor for her

2008 back injury or had limitations from it since 2009.

The only conclusion to draw is that not only was the

claimant’s work on July 16, 2012 a factor in her

subsequent need for treatment, sufficient to establish a

causal relationship, but it was the major cause of her

need for treatment.  Absent the work she did leading up

to the onset of symptoms on July 16, 2012, the claimant

would have continued to be asymptomatic and improving.

I would award the claimant medical benefits to

include the treatment of record and indemnity benefits

for the dates that Dr. Qureshi took the claimant off

work.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


