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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed December 28, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction.

2. The self-insured employer/employee relationship
existed at all relevant times, including May 29,
2009.

3. The claimant sustained a compensable injury to her
back.
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4. Pursuant to a Change of Physician Order entered
June 30, 2010, her primary treating physician
until his death was Dr. Harold Chakales of Little
Rock, Arkansas.

5. The claimant’s average weekly wage of $170.00
entitles her to a temporary total disability
compensation rate of $113.00.

6. The claimant has failed to establish by a
preponderance of the credible evidence that any
additional medical treatment will be reasonably
necessary for her 2009 compensable injury. The
claimant’s request for a substituted change of
physician is therefore denied.

7. The claimant has failed to establish by a
preponderance of the credible evidence that she
has sustained any permanent impairment from her
2009 compensable injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record, I must

respectfully dissent from the majority opinion.  The claimant

sought additional medical treatment pursuant to a change of

physician order and a permanent impairment rating.  The claimant

was seeing Dr. Chakales, pursuant to a change of physician order. 

Dr. Chakales passed away while still actively treating the

claimant.  The claimant sought the appointment of a new doctor to

replace Dr. Chakales.

The Commission, in Keys v. Wal-Mart,  Full Commission

Opinion filed February 15, 2012 (WCC No. F613738), dealt with the

same situation, in which Dr. Chakales died while still the

claimant’s authorized treating physician pursuant to the

Commission’s change of physician order.  In Keys, the Commission

found that because “the doctor to whom the claimant was granted a

change of physician has died, the change of physician order has
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effectively been nullified.  Accordingly, the Full Commission

grants the claimant a change of physician to Dr. Hawk as if the

claimant's first change of physician never occurred.”  This

decision was affirmed by the Court of Appeals in Wal-Mart

Associates Inc. v. Keys, 2012 Ark. App. 559, 9-10, which stated

that the Court was “satisfied that because of her physician's

deterioration and ultimate death, Keys was not receiving the

treatment that she is statutorily entitled to receive under

Arkansas law.”

The current claimant was treating with Dr. Chakales

when he passed away.  He had not released her from care.  At his

last visit with her, Dr. Chakales wanted to get an MRI to further

investigate her back.  At that time, the respondents had not

controverted the claim.   I do not see any meaningful distinction

between this claim and the Keys case.  While the Administrative

Law Judge, and therefore the majority, relied upon the fact that

there had been no finding by an Administrative Law Judge that she

was entitled to additional benefits, there is no such requirement

in the Keys cases.  There is no such requirement in the change of

physician statute.  

In fact, the Administrative Law Judge’s premise flies

in the face of the law, which he himself cited, that an employer

cannot avoid the entry of or responsibility for a change of

physician order by attempting present evidence that no additional



O'Guinn- F904867 5

treatment will be necessary for the work-related injury.  Collins

v. Lennox Ind., Inc., 77 Ark App. 303, 75 S.W.3d 204 (2002); Wal-

Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003).  The claimant’s right to continued treatment had not been

controverted at the time of Dr. Chakales’ death.  The claimant’s

right to continued treatment was not controverted until after the

claimant sought to correct the nullity created by her change-of-

physician doctor’s death.  If a claimant is entitled to the

appointment of a new doctor where the doctor appointed to her

care under a change of physician order has died, under the

reasoning of Keys, then a respondent cannot controvert the

entitlement to further benefits to bar the appointment, when the

claimant attempts to obtain that appointment.  The respondent

cannot bar the change of physician order in the first place by

such a tactic.  When the first change of physician order becomes

a “nullity,” then the same protection must arise to protect the

claimant as she seeks to rectify it.

I would award the claimant a change of physician, which

would allow her to see that new physician at least one time, to

include evaluation and treatment of her condition and the

evaluation and assessment of any permanent anatomical impairment

rating.
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For the foregoing reasons, I must respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


