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OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 31, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.
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3. Claimant’s Proffered Exhibit 1 will be
admitted into evidence and given due
weight.

4. The Arkansas Workers’ Compensation Act
is constitutional.

5. Claimant has proven by a preponderance
of the evidence that the microfracture
of the medial femoral condyle and the
harvest of autologous chondrocytes for
possible reimplantation that took place
on December 15, 2010, along with the
autologous chondrocyte reimplantation
(“ACI”) procedure recommended by Dr.
Chris Arnold, are reasonable and
necessary for the treatment of her
compensable knee injury.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 31, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

I respectfully dissent from the majority’s

opinion finding that the claimant proved by a

preponderance of the evidence that certain medical

treatment she has received from Dr. Arnold and the

specific medical treatment that is recommended by Dr.

Arnold are reasonably necessary for the treatment of her

2008, compensable knee injury.  After conducting a de

novo review of the record, I find that the claimant has

failed to meet her burden of proof on these issues. 

However, I concur in the finding that the Arkansas

Workers' Compensation Act is constitutional.    

History

The facts in this claim are fairly

straightforward.  On June 3, 2008, the claimant

sustained a fractured patella in her right knee while

discharging her CNA duties for the respondent-employer. 

More specifically, the claimant testified that she

slipped on a wet floor and landed on her left hip.  The

claimant further testified that as she attempted to get

back up, her right foot slipped and she landed on her

right knee.

As a preliminary issue, the respondent

challenges the Administrative Law Judge’s denial of the

introduction of certain medical documents into the
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record.  The Workers’ Compensation Commission has broad

discretion with reference to admission of evidence and

its decision will not be reversed absent a showing of

abuse of that discretion.  Southwest Pipe & Supply v.

Hoover, 13 Ark. App. 144, 680 S.W.2d 723 (1984); Jackson

v. State, 290 Ark. 375, 720 S.W.2d 282 (1986); Gipson v.

Garrison, 308 Ark. 344, 824 S.W.2d 829 (1992); Robinson

v. State, 314 Ark. 243, 861 S.W.2d 548 (1993).

The particular medical documents in question

are clinic notes from alleged visits the claimant made

to Dr. Mark Williams at the Burnett-Croom Clinic on

October 5, 1983, October 31, 1983, and January 6, 1984. 

The one visit that could have particular relevance in

this claim is the claimant’s alleged October 31, 1983,

visit with Dr. Williams wherein it is reflected that the

patient being treated had fallen and hurt her right

knee.  Finding that the claimant had provided sufficient

evidence to show that the patient being treated by Dr.

Williams during the time in question was not her, the

Administrative Law Judge sustained the claimant’s

objection to these records being admitted into evidence. 

The Administrative Law Judge based his determination

primarily on the claimant’s testimony wherein the

claimant admitted that she was “Jackie Bean” in 1983,

but she denied that she had been treated by Dr. Williams
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1 The name “ackie Bean” are seen at top of this document.

or by anyone else at the Burnett-Croom Clinic in 1983 or

1984.  Rather, the claimant stated that during that time

she received medical treatment from the Chaney Clinic in

Mountain Home.  Further, the claimant testified that the

first time she presented to Dr. Burnett at the Burnett-

Croom Clinic was with regard to treatment for her, then,

minor daughter in or around 1987.  Moreover, the

claimant denied having any gynecological issues in 1983

and 1984, as is reflected by the October 5, 1983, and

the January 6, 1984, records in question.  In addition,

the claimant denied ever having a rash on her legs as

reflected in the January 6, 1984, report.  Finally, the

Administrative Law Judge found that the admission of

these records would not aide in helping to best

ascertain the rights of the parties, in that the

claimant was reportedly asymptomatic prior to her 2008,

work-related right knee injury.  I disagree. 

While it is true that these records are vague

as to the patient’s name, in that at the top of the one-

page document containing these records only a partial

first-name is legible1, the claimant admitted that she

lived in near proximity of this clinic at the time in

question, that she used her maiden name of “Bean” at
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that time, and that she could not recall every treatment

and doctor’s visit that she may have undergone that long

ago.  Further, the respondents received these documents

from Dr. Williams’s office pursuant to a medical release

containing the claimant’s full name, date of birth, and

social security number.  Therefore, I find that there is

sufficient evidence to show that the claimant was the

patient referenced in these reports.  Thus, these

records should be blue-backed and admitted into the

record in order that they might be assigned appropriate

weight and given proper consideration with respect to

the issue in dispute in this claim.

Turning now to the primary issue in this

claim, that of reasonably necessary medical treatment

for the claimant’s right knee, I find that the claimant

has failed to prove that she is entitled to medical

treatment from Dr. Arnold as awarded by the majority.

The record clearly shows that on June 3, 2008,

the claimant sustained a fractured patella in her right

knee as the result of a work-related fall.  Thereafter,

the claimant received appropriate medical treatment, to

include a contemporaneous MRI per Dr. Richard Burnett,

followed by specialty treatment with orthopaedic

surgeon, Dr. Thomas Knox.  The claimant’s June 13, 2008,

MRI showed an abnormal signal, indicative of a fractured



      Griffin - F806364 8

patella, but other than a contusion associated with that

fracture, the results were normal.  

While under the care of Dr. Knox, the claimant

received aggressive physical therapy.  An x-ray taken on

September 11, 2008, showed that the claimant’s fractured

patella had completely healed.  Therefore, Dr. Knox

released the claimant to return to work at regular duty

on October 28, 2008.  

Subsequently, the claimant returned to work

for the respondent-employer, and she filed a request for

a change-of-physician to Dr. Chris Arnold, under whose

care she came in February of 2009.  In the course of Dr.

Arnold’s treatment, he opined that the claimant’s

fracture had healed improperly resulting in irritation

of the cartilage on the underside of the patella, or

chondromalacia.  The claimant’s second MRI study, which

was conducted on July 20, 2010, showed a focal area of

near full thickness chondromalacia involving the weight-

bearing portion of the claimant’s right, medial femoral

condyle, and intrasubstance degeneration of the

posterior horn of the medical meniscus.  Thereafter, the

claimant was approved for a surgical procedure to

address this issue.  According to the respondent, Dr.

Arnold took advantage of this surgical opportunity to

harvest autologous chondrocytes for possible use later
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in a autologous chondrocyte implantation procedure

(ACI), and that he did this with no apparent prior

authorization from the respondent-carrier.

Following this procedure, Northwest Arkansas

orthopaedic surgeon, Dr. Marcus Heim, who had conducted

an independent medical evaluation of the claimant’s

medical records in October of 2010, wrote in a March 14,

2011, letter that the reimplantation procedure requested

by the claimant is not reasonably necessary or

appropriate for the treatment of her work-related

injury, which was, in fact, a fractured patella. More

specifically, Dr. Heim stated, “It is my opinion that

the chondral defect of the patella, which apparently was

treated with a chondroplasty only, is the extent to the

workers’ compensation injury.”  Dr. Heim’s opinion

contradicts Dr. Arnold’s opinion of March 26, 2012, that

the claimant’s current need for an ACI procedure is

directly related to the claimant’s 2008, injury. 

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.
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American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors v. McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

The Commission is entitled to review the basis

for the medical opinion in deciding the weight and

credibility of the opinion and the medical evidence. 

Maverick Transportation v. Buzzard, 69 Ark. App. 128, 10

S.W.3d 467 (2000).  However, the Commission may not

arbitrarily disregard medical evidence or the testimony

of any witness.  Hill v. Baptist Med. Ctr., 74 Ark. App

250, 48 S.W.3d 544 (2001). 

In reviewing the basis for the medical

opinions presented in this claim, I note that in the

claimant’s brief to the Full Commission claimant’s

counsel makes references to Dr. Heim as being the

respondent’s “hired, non-examining osteopath” whose 

opinion contradicts an “orthopedic specialist.”  It is

commonly known, however, that Dr. Heim is an orthopaedic

surgeon with over 27 years of experience, as compared to
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Dr. Arnold, who is a well-known orthopaedic surgeon who

specializes in sports medicine.  Therefore, in my

opinion each is equally qualified to render an opinion

in this claim.  And, while it is true that Dr. Arnold

was the claimant’s treating surgeon, it also true that

Dr. Arnold currently proposes to perform additional

surgery for the treatment of the claimant’s right knee,

which by all accounts is very costly.  Therefore, while

I do not suggest that Dr. Arnold is in any way guilty of

being unethical, I do point out that Dr. Arnold is

currently the only doctor of the two who stands to gain

from the claimant’s proposed, surgical treatment. 

Therefore, as between these two physicians, I find that

Dr. Heim has presented the most unbiased opinion with

regard to the true nature and etiology of the claimant’s

current condition.

With regard to the surgical procedure proposed

by Dr. Arnold, I find that it is not reasonably

necessary for the treatment of the claimant’s injury of

June, 2008, in that the claimant has failed to prove by

a preponderance of the evidence that the condition which

she now seeks to treat with ACI surgery is causally

related to that injury. 

Employers must promptly provide medical

services which are reasonably necessary for treatment of
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compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Owens Plating

Co.v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

questions of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Foster v. Kann Enterprises, 2009 Ark. App. 746,

350 S.W.2d 796(2009).

On June 3, 2008, the claimant sustained a

fractured patella of the right knee, as confirmed by an

MRI taken on June 13, 2008. Aside from associated soft

tissue contusion, this study was otherwise normal.  On

September 11, 2008, an x-ray of the claimant’s right

knee showed that the claimant’s fractured patella had
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completely healed.  On October 23, 2008, Dr. Knox, who

is also a noted orthopaedic surgeon, released the

claimant to return to work.

After the claimant came under the care of Dr.

Arnold in February of 2009, he eventually referred her

for another MRI.  This diagnostic study showed a focal

area of near full thickness chondromalacia involving the

weight-bearing portion of the claimant’s right, medial

femoral condyle, and intrasubstance degeneration of the

posterior horn of the medical meniscus.  

Upon his initial, comprehensive evaluation of

the claimant’s condition, Dr. Heim stated, in relevant

part, as follows:

It appears to me that the claimant
suffered a fall as a result of
slipping on a wet floor on or around
6/03/08. At that time, it would
appear that she was complaining of
swelling in the right knee with calf
pain. In fact, the notes from June
12th do not indicate specific
anterior knee pain but the objective
findings are consistent with edema
of the knee and calf pain. Follow up
visits continue to reveal an
effusion of the right knee with calf
pain. The patient subsequently
appropriately received an MRI of the
right knee on 6/13/08 which revealed
a fractured patella. There is no
mention of any other pathology in
the knee at that time, ... .

...
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In reviewing this medical
documentation, it is clear that this
patient’s MRI in June of 2008 after
her injury that she indeed suffered
what appears to be a non-displaced
patella fracture; however, there is
no mention at that time of any
increased signal over the
weightbearing surface of the medial
femoral condyle. Approximately two
years later, repeat MRI of the same
knee in July of 2010 does show
indications of chondral changes at
the weightbearing surface of the
medial femoral condyle but the
patellofemoral joint does not appear
to be substantially affected. The
discrepancy here is that Dr.
Arnold’s office notes indicate that
objectively the patient is having
patellofemoral pain and he makes no
mention of any medial joint line
pain which does not coincide with
the most [recent] MRI findings.

Further, in the report of this evaluation,

which was done prior to the claimant’s surgery, Dr. Heim

stressed the importance of documenting the claimant’s

objective pathology in order to assess whether it was at

the patellofemoral joint or at the weightbearing surface

of the medial joint line.  Dr. Arnold’s December 15,

2010, operative report clearly demonstrates that the

claimant’s pathology for which she seeks additional

surgery is at the weightbearing surface of the medial

joint as opposed to the patellofemoral joint line.  More

specifically, this operative reports reveals that after

the claimant’s patellar issues were identified and
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addressed, Dr. Arnold noted the presence of grade 3-4

chondral defect about the medial femoral condyle, which

he addressed with abrasive chondroplasty.  It was

thereafter that Dr. Arnold noted:

As per our discussion, I felt she
would be a good candidate for a
microfracture and a harvest of the
autologous chondrcytes. I discussed
this on the phone with her husband.
He was in complete agreement with
this. 

The record fails to establish that the respondent-

carrier was privey to this conversation with Dr. Arnold

concerning his intention to perform a microfracture and

autologous harvest during the claimant’s otherwise

planned arthroscopic procedure. That the claimant failed

to seek approval for this procedure is substantiated by

the fact that it is now the focus of this litigation.

Based upon the objective findings from the

claimant’s diagnostic studies and Dr. Arnold’s objective

findings during surgery, Dr. Heim opined without

equivocation that the chondral defect of the claimant’s

right patella, which was treated with chondroplasty, was

the extent of her 2008, work-related injury.  Further,

according to Dr. Heim, the major chondral defect of the

medial femoral condyle, which received microfracture,

abrasion chondroplasty and harvesting of autologous
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chondrocytes for possible implantation at a later date

is degenerative in nature and not a direct result of or

a factor in the claimant’s initial injury.  This is

consistent with diagnostic findings of degeneration in

the claimant’s right knee, and with Dr. Arnold’s

clinical and operative findings of degeneration. 

Because 1) Dr. Heim is qualified and competent

to render an opinion in this claim; 2) there are noted

discrepancies between Dr. Arnold’s office notes and the

findings from the claimant’s July, 2010, MRI results;

and 3) because Dr. Heim has no vested interest in the

outcome, I assign more weight to his opinion than to

that of Dr. Arnold.  In so doing, I find that the

claimant has failed to prove by a preponderance of the

evidence that the chondral changes at the weightbearing

surface of her medial femoral condyle are causally

related to or a factor of her patella fracture of 2008,

which by all credible accounts healed long ago.  And,

while reasonable minds could agree that the claimant

still needs treatment for an unrelated condition,

perhaps even the treatment recommended by Dr. Arnold, I

find that the claimant has failed to prove by a

preponderance of the evidence that her alleged need for

a proposed ACI procedure is causally related to her

2008, work-related patella fracture.  This conclusion is
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supported by the fact that the claimant was initially

treated by a qualified and competent orthopaedic

surgeon, Dr. Knox, who found by objective studies that

the claimant’s patella fracture had healed as of

September of 2008.  Further, while it appears that the

chondroplasty that the claimant received during her

December 15, 2010, surgery for her patella defect was

directly related to her compensable patella fracture, in

that it was necessary in order to smooth the

undersurface of the claimant’s kneecap, it appears

equally as clear that the other surgical procedures that

she underwent during that operation, to include the

harvesting of autologous chondrocytes for possible

reimplantation, were unrelated and unnecessary for the

treatment of her patella injury.  This conclusion is

supported by the fact that the claimant’s objective

diagnostic studies at the time of her 2008, work-related

accident failed to show evidence of the condition which

she now seeks to remedy; a condition which is, according

to both Drs. Arnold and Heim, degenerative in nature. 

Therefore, while I would not disagree that the

claimant’s right knee is “still not normal,” I fail to

find substantial evidence to support that the

degeneration of the weightbearing surface of the

claimant’s medial joint line, seen for the first time
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almost two years after her 2008, work-related accident,

is somehow related to the acute patella fracture that

she sustained during that accident, especially since her

fracture involved another area of the knee that would

have affected her patellofemoral joint had it affected

any.

Based upon the above and foregoing, I find

that the clamant has failed to prove that the surgical

procedures she underwent in December of 2010, which were

associated with the treatment of degeneration of the

weightbearing surface of the claimant’s medial joint

line, or the major chondral defect, specifically to

include abrasion chondroplasty of the medial femoral

condyle,  microfracture of the medial femoral condyle,

and the harvesting of autologous chondrocytes for

possible reimplantation at a later date, were causally

related to the claimant’s 2008, work-related injury or

reasonably necessary for the treatment thereof. 

Further, I find that the claimant has failed to prove by

a preponderance of the evidence that the ACI procedure

proposed by Dr. Arnold is reasonably necessary for the

treatment of her 2008, work-related accident in that she

has failed to prove a causal connection between the two.

 Therefore, I must respectfully dissent from the

majority opinion with regard to these findings.
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With regard to the constitutional issue raised

by the claimant through her attorney, I find that the

Administrative Law Judge, and now the majority, was

correct in finding that our statute is constitutional,

and this finding, therefore, should be affirmed.  And,

while I generally agree with the Administrative Law

Judge’s reasoning on this issue, I address in particular

claimant’s counsel’s contention that our entire Workers’

Compensation Law, as set forth at Ark. Code Ann. § 11-9-

101, et. seq., which allows the Commissioners to decide

credibility questions and give no weight whatsoever to

the Administrative Law Judge findings is

unconstitutional.  In support of this assertion,

claimant’s counsel contends, in part, that the

provisions of our Workers’ Compensation Act which allow

credibility findings to be disregarded, in effect,

“places judicial functions of the adjudication of claims

for injured workers for injury and death under the

Executive Branch of the State of Arkansas.”  This,

according to claimant’s counsel, is a violation of the

Due Process Clauses of the United States and Arkansas

Constitutions and the Separation of Powers Doctrine.

First and foremost, the claimant’s counsel

asserts that “as Judge Fine’s finding (sic) are based at

least in part upon his credibility findings of the
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testimony before him, for the Commission to reverse a

specific finding of an ALJ regarding credibility is a

violation of Jackie’s right to procedural and

substantive due process.”  I note that, as of yet, the

Full Commission has not reversed a specific finding with

regard to the claimant’s credibility.  Therefore, this

issue is not ripe for determination.  If, however, the

Commission were to reverse a specific finding with

regard to the claimant’s credibility, I find that this

would not violate her right to procedural and

substantive due process.

In support of his finding that the Arkansas

Workers’ Compensation Act is constitutional, the

Administrative Law Judge cited a Court of Appeals case

which addresses this issue.  See, Long v. Wal Mart, 98

Ark. App. 70, 250 S.W.3d 263 (2007).  In that case, as

in the present claim, claimant’s counsel failed in his

attempt to challenge the constitutionality of the

Arkansas Workers’ Compensation Act.  In particular, on

appeal, Mr. Long’s counsel contended, among other

things, that an administrative quasi-judicial procedure

that does not provide safeguards to protect the

decisional independence of hearing officers violates the

separation of powers doctrine established by the

Constitution of the State of Arkansas.  Id.  In finding
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that there was substantial evidence to support the

Commission’s determination that the claimant had failed

to meet his burden on a “number of points,” the Court

reiterated that “Questions concerning the credibility of

witnesses and the weight to be given to their testimony

are within the exclusive province of the Commission.”

Id.: citing, Patterson v. Ark. Dep’t of Health, 343 Ark.

255, 33 S.W.3d 151 (2000).  In addition, the Court

stated, “As our law currently stands, the Commission

hears workers’ compensation claims de novo on the basis

before the ALJ pursuant to Ark. Code Ann. §11-9-

704(c)(2), and this court has stated that we defer to

the Commission’s authority to disregard the testimony of

any witness, even a claimant, as not credible.”  Long,

supra; citing to Bray v. Int’l Wire Group, 95 Ark. App.

206, 235 S.W.3d 548 (2006).

As a foundation for due process, the Court

stated, “Due process requires impartiality on the part

of persons performing judicial or quasi-judicial

functions.”  Long, supra; citing Scheiker v. McClure,

456 US. 188 (1982).  Further, with regard to the

constitutionality of our Workers’ Compensation Act, the

Court stated, “[I]t is well settled under the law of

Arkansas that a statute is presumed to be constitutional

and will only be struck down where there is a clear
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incompatibility between the statute and the state

constitution.”  Long, supra; citing, McLane So., Inc. v.

Davis, 366 Ark. 164, 233 S.W.3d 674 (2006). 

Furthermore, concerning Arkansas’s separation of powers

provisions, the Long Court quoted Article 4, Sections 1

and 2 of our state constitution, as follows:

§ 1. The powers of the government of
the State of Arkansas shall be
divided into three distinct
departments, each of them to be
confided to a separate body of
magistry, to wit: Those which are
legislative to one, those which are
executive to another, and those
which are judicial to another.

 

§ 2. No person, or collection of
persons, belonging to one of these
departments, shall exercise any
power belonging to either of the
others, except in the instances
hereinafter expressly directed or
permitted. 

Further, the Court stated that our supreme

court has stated that a legislative act violates the

doctrine when it deprives the courts of the power to

decide a judicial question.  Long, supra; citing, Ball

v. Roberts, 291 Ark. 84, 722 S.W.2d 829 (1987). 

Ultimately, the Court found that the claimant, or his

counsel, had provided no evidence of such deprivation as

it relates to the workers’ compensation statutes or

system.  Long, supra.  



      Griffin - F806364 23

The Court then addressed the claimant’s

challenge that the workers’ compensation Act provided

inadequate procedural protection.  “As such,” said the

Court, “he [the claimant] bears the burden of

establishing a violation of his due-process rights.” 

Long, supra; citing, Golden v. Westark Cmty. Coll., 333

Ark. 41, 969 S.W.2d 154 (1998).  In response to this

specific challenge, the Court stated, “Administrative

agencies, which like the Commission are quasi-judicial,

do not, in and of themselves, violate due process.” 

Long, supra; citing, Withrow v. Larkin, 421 U.S. 35

(1975).  “Additionally,” stated the Court, “the

composition of the Commission does not violate due

process.”  Long, supra; citing, Quinn v. Webb Wheel

Prods., 59 Ark. App. 272, 957 S.W.2d 187 (1997). 

Further, the Court stated:

In Quinn, this court adopted the
three factors identified by the
Supreme Court for determining what
type of due process is warranted:
(1) the private interest that will
be affected by the official action;
(2) the risk of an erroneous
deprivation of such interest through
the procedures used, and the
probable value, if any, of
procedural safeguards; (3) the
government’s interest, including the
fiscal and administrative burdens
that additional or substituted
procedures would entail. Id. 
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In finding that Long had failed to meet his

burden of establishing a violation of his due process

rights under the law, the Court affirmed the

Commission’s findings that Long’s due process rights

were adequately protected.  Long, supra.

Likewise, in Stiger v. State Line Tire Serv.,

72 Ark. App. 250, 35 S.W.3d 335 (2000), the Court

rejected the claimant’s argument that the Commission

“unconstitutionally” denied him his right of due process

by substituting its own credibility determination for

that of the administrative law judge.  In response to

this argument, the Court stated: 

Neither the Workers’
Compensation Act nor Arkansas
case law contains a
requirement that the
Commission personally hear the
testimony of any witness, and
nothing in the statutes
precludes the Commission from
accepting or rejecting any
finding made by the law judge,
including findings pertaining
to the credibility of
witnesses. Id.   

Further, as to whether a constitutional

violation may result when the Commission and a

reviewing court are permitted to ignore the findings of

an Administrative Law Judge, the Court stated:
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This issue was addressed in 1989 in a
masterful concurring opinion of the late
Judge James Cooper to a denial of a
petition for rehearing, see Johnson v.
Hux, 28 Ark. App. 187, 772 S.W.2d 362
(1989). Judge Cooper thought the issue of
the appellant’s denial of due process in
that case was preserved for appeal. After
reviewing the Arkansas procedure, the
foreign case law cited by the appellant,
and the opinion expressed in 3 A. Larson,
The Law of Workmens’ Compensation, he
concluded: 

The procedure used by the
Commission must be
fundamentally fair and due
process requires a hearing
before one’s rights are
adjudged, Duggan v. Potlatch
Forests, Inc., 92 Idaho 262,
442 P.2d 172 (1968), and the
hearing and review by the
Commission must be conducted
according to the prescribed
statutory law and in a
reasonable manner. Pollard v.
Krispy Waffle # 1, 63 N.C. App.
354, 304 S.E.2d 762 (1983).
Where a claimant is given
appropriate notice and
opportunity to be heard, it
does not constitute a denial of
due process for the Commission
to make findings of credibility
without benefits of live
testimony. (Ind. App. 3rd Dist,
1988). In Bowman Transportation
v. Arkansas-Best Freight, 419
U.S. 281, 95 S.Ct. 438, 42
L.Ed.2d 447 (1974), the United
States Supreme Court held that,
in matters concerning
credibility, an agency is not
bound by the findings of its
hearing examiners. 
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In Arkansas, it is the Commission’s
duty to make findings of fact and to
assess the credibility of witnesses.
In exercising this duty, the
Commission may hear the parties,
their representatives and witnesses,
Ark. Code Ann. §11-9-704(b)(6)
(1987), permit the introduction of
additional evidence, Ark. Code Ann.
§11-9-705(c); study briefs in
pending cases; Rules of the
Commission, Rule 18; or hear oral
arguments if requested by either the
parties or the Commission; Rules of
the Commission, Rule 17. Clearly the
legislature and the Commission have
provided statutes and Rules which
provide a claimant with several
opportunities to be heard without
harming the purpose of speedy
recovery. I believe that the
procedure used in Arkansas does not
violate due process.

Upon citing several more cases in support of

its finding that the claimant had failed to prove that

the Arkansas Workers’ Compensation Act is

unconstitutional, specifically with regard to due

process as it applies to issues of credibility, the

Stiger Court ultimately determined that, while courts

must always be sensitive to the problems of making

credibility determinations on the cold record, see,

United States v. Raddatz, 447 U.S. 667 (1980), the

provisions of the Act which allow the Commission to

review the evidence or, if deemed advisable, to hear

the parties, their representatives, and witnesses, is



      Griffin - F806364 27

adequate to protect a claimant’s due-process rights.

Stiger, supra. 

     Likewise, in the present case, for the reasons

cited above and in view of the fact that out statute

and Rules still provide adequate opportunity for the

claimant to be heard in that the above-cited statutory

provisions of our workers’ compensation Act and Rules

have not substantively changed since Stiger, the

claimant has failed to prove by a preponderance of the

evidence that, even if the issue of her credibility had

already been decided by the Full Commission, her rights

would not have been violated in that process.  Nor has

the claimant met her burden of proving that the

provisions of our Act which allow the Full Commission

to review issues of credibility is unconstitutional. 

Therefore, I concur with the finding that our Arkansas

Workers’ Compensation Act is constitutional, that it

does not violate the claimant’s substantive or

procedural rights, nor does it violate the separation

of powers doctrine.  Furthermore, I specifically agree

that those provisions of our Act that allow the Full

Commission to review issues of credibility and make

determinations based upon its de novo review of the

record in its entirety is constitutional.  Accordingly,
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I concur with the majority's finding that the Arkansas

Workers' Compensation Act is constitutional.

_______________________________

KAREN H. McKINNEY, Commissioner


