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Decision of Administrative Law Judge:  Affirmed as modified.

OPINION AND ORDER

Respondents No. 1 appeal, and the claimant cross-
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appeals the decision of an Administrative Law Judge wherein

it was found that, among other things, (1) respondents No. 1

are liable for a 36% penalty on the late payment of the

claimant’s temporary total disability benefits pursuant to

Ark. Code Ann. §11-9-802(e), (2) respondents No. 1 are

allowed to claim a credit for sums paid toward the

claimant’s temporary total disability benefits, (3)

respondents No. 1 are liable for out-of-pocket expenses

incurred in connection with the claimant’s September 1,

2006, compensable injury, plus a 36% penalty on mileage

reimbursement pursuant to Ark. Code Ann. §11-9-802(e), (4)

respondents No. 1 are liable for a $10,000 fine pursuant to

Ark. Code Ann. §11-9-706(b), payable to the commission, (5)

the claimant has been rendered permanently and totally

disabled as result of his September 1, 2006, compensable

injury, liability being the responsibility of respondent No.

3, (6) the claimant sustained a 7% anatomical impairment as

a result of his September 1, 2006, compensable injury, and,

(7) respondents No. 1 have controverted the claimant’s

entitlement to a 36% penalty on the willful and intentional

failure to pay the claimant out-of-pocket medical expenses,

mileage reimbursement and late penalty on temporary total

disability benefits.
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Our carefully conducted de novo review of this

claim in its entirety reveals that the Administrative Law

Judge erred in finding that the respondents No. 1 are liable

for a 36% penalty on the late payment of the claimant’s

temporary total disability benefits pursuant to Ark. Code

Ann. §11-9-802(e), or that they are liable for a 36% penalty

on mileage reimbursement pursuant to Ark. Code Ann. §11-9-

802(e).  Further, the Administrative Law Judge erred in

finding that respondents No. 1 have controverted the

claimant’s entitlement to a 36% penalty on the willful and

intentional failure to pay the claimant out-of-pocket

medical expenses, mileage reimbursement and late penalty on

temporary total disability benefits, and that respondents

No. 1 are, therefore, liable for a $10,000 fine pursuant to

Ark. Code Ann. §11-9-706(b), payable to the commission. 

Therefore, the decision of the Administrative Law Judge with

regard to these issues is reversed.  The remainder of the

Administrative Law Judge’s decision is affirmed.

The history of the claimant’s injuries is

undisputed.  The claimant sustained his first compensable

back injury on August 10, 2000, and he sustained his

subsequent, or second back injury, on September 1, 2006. 

The claimant was employed by the respondent-employer at all
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relevant times.  The claimant underwent two surgeries

following his first compensable back injury, for which in

June of 2005, he was assessed with a 29% permanent physical

impairment rating by Dr. Terrence Braden, and he was given a

permanent pain pump.  Thereafter, the claimant returned to

work for the respondent-employer. 

A hearing to determine the compensability of the

claimant’s second back injury was held on August 3, 2007.  A

subsequent hearing was held on November 20, 2009, to

determine the issues of continued medical benefits, unpaid

medical benefits, and reimbursement of out-of-pocket

expenses in relation to the claimant’s second compensable

injury.  The claimant prevailed at the hearing on all issues

presented.  In addition, respondents No. 1 were ordered to

reimburse respondent No. 2 for expenses arising out of the

claimant’s second injury.  This decision was later affirmed

and adopted by the Full Commission on August 11, 2010.  On

September 14, 2011, the Court of Appeals affirmed the

decision of the Full Commission in this matter and issued a

mandate with regard thereto. 

Since the November 20, 2009, hearing, the claimant

has undergone additional surgeries in relation to his second

injury, to include a six-level fusion. 
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At the latest hearing of April 6, 2012, the

claimant testified that he submitted to respondents No. 1

documentation of his medical expenses incurred as a result

of the treatment he received in association with his second

injury.  In this regard, the claimant testified that he

corresponded with counsel for respondents No. 1 on November

11, 2011, seeking reimbursement for medical expenses

including out-of-pocket expenses, interest, mileage, and a

late payment penalty.  In reference thereto, the claimant

stated:

They [the documentation
submitted] were the actual
doctor bills, so they could
look at how many times I went
to the doctor and pay the
medical bills and be able to
look at them and compare them
to the mileage that I was
asking for and for
prescription drugs. 

In response to this correspondence, the record

reflects that the respondent’s No. 1 counsel included with a

letter to the claimant dated November 30, 2011, a check in

the amount of $3,384.78 for medical expenses from May 2009,

through September 2011.  A check for reimbursement of

mileage was not included with that correspondence.  

At the hearing of April, 2012, the claimant
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testified that the respondent-carrier No. 1, Cincinnati, has

failed to reimburse him in full for mileage incurred as a

result of his second injury.  In this regard, the claimant

responded to questioning by his attorney as follows:

Q. Okay. During the course of
this case, since 2006 with
Cincinnati Insurance, have
they ever submitted a form to
you and told you to fill out a
form to get your mileage paid
to you?

A. No.

Q. And I presume that since
you last - - excuse me - -
since you last submitted a
request for mileage to the
Respondents, you’ve continued
to incur mileage since then?

A. Yes.

Q. Okay. Did you calculate how
much mileage you’ve incurred
since then?

A. Yes.

Q. Okay. Do you recall what
that was?

A. I only recall the dollar
amount was around nine hundred
dollars.

Q. Okay. And that’s by
multiplying forty-three cents
per mile?

A. Yes.
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Q. As I recall from the last
hearing, there was quite a bit
of discussion about your
mileage with Cincinnati in
2009?

A. Yes.

Q. And your explanation was,
they had only paid one page of
several; is that - -

 
A. Yes.

Q. Tell me what that was
about?

A. I totaled each page and
they didn’t pay the grand
total. They paid the total of
just one page, and then, would
never respond to my phone
calls or my letters for an
explanation.

In further testimony, the claimant admitted that

during the time in question, he was treated for a possible

heart problem, for a finger injury, for breathing problems,

and that he received psychiatric treatment.  The clamant

affirmed that none of these conditions were related to his

compensable injuries.  The claimant asserted, however, that

medical treatment he received for leg edema and a rash was

indirectly related to his second, compensable injury in that

these conditions were caused from medications prescribed

pursuant to that injury.
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In conclusion of direct examination, the claimant

stated:

I guess, you know, I would
just really like this to get
to a point where I go to the
doctor or go to get a
prescription that I can say,
here’s who to call, and this
is who to pay, who’s supposed
to pay for it instead of
playing this shell game and I
have Medicare pay for it and
me pay for part of it, and
then, Cincinnati reimburse - -
trying to reimburse everybody
after the fact, then arguing
about it. I mean, it’s just a
- - it’s gotten to be almost
like a three-ring circus as
far as I’m concerned. When I
go to the doctors for this
illness or the injury, I need
to know that Cincinnati is
going to pay it. 

In addition, the claimant stated that he continues

to pay monthly out-of-pocket expenses for medical treatment

and prescriptions.

On cross-examination, the claimant admitted that

medical documents submitted into evidence were not all

related to his second, compensable injury.  In this regard

he testified as follows:

Well, when I submit those to
you, and I can’t, unless you
want me to chop up this sheet
of paper here and take out the
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ones that aren’t supposed to
be in here. You know, if
there’s - - I wouldn’t be
sending you something that - -
I wouldn’t just send part of
the page.  

Upon further cross-examination, the claimant

admitted that he failed to submit an explanation of medical

and related expenses to Cincinnati, distinguishing related

from unrelated medical expenses.  With regard to

reimbursement of medical-related mileage, the claimant

testified that he sought reimbursement from Cincinnati for

mileage associated with his visits to his pain physician

after respondent No. 2, the Guaranty Fund, stopped paying in

May of 2011.  Documentary evidence submitted into the record

shows that the claimant had been paid for mileage through

2009, and that Cincinnati had reimbursed the Guaranty Fund

for that same mileage.  The claimant agreed that if

Cincinnati had reimbursed the Guaranty Fund for this

mileage, then he would not be entitled to reimbursement for

said same.  Further, the clamant admitted that after he made

a submission for mileage in 2009, he did not submit a

subsequent request for reimbursement of mileage until 2011. 

The claimant then admitted that in 2011, he did not submit

to Cincinnati the actual mileage that he traveled to medical
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appointments related to his second injury.  Rather, he

submitted doctor’s bills from his medical appointments that

reflected the amount of miles he traveled to these

appointments, regardless as to whether they were related to

his second injury.  The claimant asserted that he submitted

mileage in such a manner in anticipation that Cincinnati

would “figure [it] out.”

While the claimant admitted that he initially pays

all of his medical expenses through his Medicare and

Medicare supplement coverage with Blue Cross and Blue

Shield, he denied knowing that Cincinnati had previously

reimbursed BCBS through Healthcare Recovery in the amount of

$21,000 for medical services.  In addition, the claimant

admitted that the medical bills which he submitted into

evidence, while they reflected the amount of co-pay for

which the claimant would have been responsible for each

doctor’s visit or prescription, failed to show what he

actually paid in co-payments for these expenses.  With

regard to the reimbursement check from Cincinnati that the

claimant received on October 25, 2011, for the payment of

temporary total disability benefits, he testified that, in

keeping with regular banking procedure, his bank did not

clear these funds for availability for several days after
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the check was deposited into his account.

Upon further questioning, the claimant confirmed

that Lisa Underwood had requested medical documents from him

in the Fall of 2011, in order to determine his permanent

total disability status.  With regard to Second Injury Fund

involvement in this claim, Ms. Underwood, who is a paralegal

assistant, liability analyst for the special funds division

of the Commission, offered extensive testimony regarding her

communications with the claimant.  This testimony reflects,

in relevant part, the following.

First, with regard to her specific duties, Ms.

Underwood explained that they include making contact with

beneficiaries of the Death & Permanent Disability Trust

Fund, and doing “new starts” for beneficiaries when the Fund

takes over payments of a claim.  Further, Ms. Underwood

stated that when the Fund receives notice of a new claim, it

is part of her responsibility to review the file in order to

evaluate the claim for Fund liability.  In order to conduct

this evaluation, Ms. Underwood explained that she needs

certain information and documentation, to include medical

records showing the date upon which a claimant reaches

maximum medical improvement, and the extent of permanent

physical impairment, if any.  
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With specific regard to the claimant, Ms.

Underwood testified that she needed documentation placing

him at maximum medical improvement before she could make a

final determination of his eligibility for permanent total

disability benefits.  Further, Ms. Underwood explained that

without that information, she could not calculate the

claimant’s start date for payment of benefits.  Ms.

Underwood also testified that she needed medical

documentation showing any additional permanent physical

impairment rating assigned after the claimant underwent

additional surgeries.  More specifically, Ms. Underwood

stated as follows:

The insurance carrier,
employer, is responsible for
the permanent impairment
rating. When they pay that
rating, then, wage loss
starts. So, without the rating
or without that maximum
medical improvement  date, I
cannot calculate when wage
loss would start. If we’ve got
sufficient documentation to
accept a claimant as permanent
and total during the period of
time that the rating is being
paid, the Second Injury Fund
would pay the difference
between the permanent partial
disability rating - - rate and
the permanent total disability
rate. Once the rating has been
paid, then, we would pay the
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whole of the permanent total
disability rating.

In confirming the importance of having sufficient

information to make a determination, Ms. Underwood testified

that her work is closely supervised by her division head and

by legislative auditors.

Ms. Underwood verified that she had made initial,

in-person contact with the claimant on December 6, 2011. 

Ms. Underwood further verified that the claimant had filed

an AR-C form with the commission claiming permanent and

total disability in October of 2011.  According to Ms.

Underwood, the first she learned of the AR-C form was on

December 6, 2011.  Ms. Underwood explained that the

respondent-carrier typically files an AR-D form with the

commission when a claim for permanent and total disability

benefits is made.  Ms. Underwood affirmed that the claimant

indicated to her that he was not represented by counsel on

December 6, 2011.

With regard to the medical reports that she needed

in order to make a determination, Ms. Underwood stated that

she was having problems getting copies of medical reports

from Dr. Ricca.  Concerning when Ms. Underwood first

attempted to get these medical reports, she stated:
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After I talked to Mr. Green
and explained to him that I
needed a maximum medical
improvement date before I
could pay anything. I sent him
a medical authorization to see
if state letterhead would get
any medical records. I never
received that medical
authorization back from Mr.
Green. In the interim, I had
been e-mailing back and forth
with Mr. Frye [counsel for
respondents No. 1] trying to
get the records, and he had
been unable to get them or as
he told me, he had not
received anything new yet. 

Upon finally receiving a medical report on or

about December 15, 2011, indicating that the claimant had

reached maximum medical improvement on June 24, 2011, Ms.

Underwood stated that she contacted Mr. Frye.  Thereupon,

they agreed on June 24, 2011, as the start date for

permanent and total disability benefits.  They also agreed

that the claimant had sustained 7% permanent physical

impairment as a result of his additional surgeries.  Shortly

thereafter, Ms. Underwood prepared an Agreed Order

reflecting the claimant’s date of maximum medical

improvement and his degree of permanent physical impairment. 

Ms. Underwood stated that she then obtained approval to

initiate payment of benefits from her supervisor, and she
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requested a check to bring the claimant current in the

difference between his permanent partial disability rate and

his permanent total disability rate.  On December 27, 2011,

Ms. Underwood prepared a “start package” to be mailed to the

claimant.  According to Ms. Underwood, the first benefits

check, which was mailed on December 30, 2011, paid the

claimant benefits through January 1, 2012. 

With regard to her having communicated to the

claimant his eligibility for permanent and total disability

benefits, Ms. Underwood testified as follows:

Although I had not said the
magic words, I’m accepting you
on December 6th, I told Mr.
Green that he was not going to
have a problem with us, but
that I had to have the maximum
medical improvement date
before I could pay anything.
So, even though I didn’t say
the magic words, I believe, it
inferred that, yes, I was
accepting him as permanent and
total then.

Ms. Underwood stated that she first learned that

the claimant was represented by counsel after she had

prepared the “start package” to be mailed to him on December

27, 2011.  More specifically, Ms. Underwood testified:

... I had already prepared the
packet to go out to Mr. Green
that morning when I learned
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that afterwards that Mr.
Leibovich had sent a letter of
representation. When I got
that, I pulled the packet out
of the mail run and sent it
with a letter to Mr. Leibovich
explaining what the packet
was, what I needed him to do
in order to get those forms
[contained in the packet] back
to me. 

Ms. Underwood stated that she learned of the

claimant’s representation by way of counsel for the Second

Injury Fund.  Ms. Underwood denied that the claimant’s

determination of permanent and total disability was prompted

by his counsel’s entry into the case, stating, rather, that

the decision to accept him as permanent and total was made

prior to the claimant having retained counsel. 

Upon cross-examination, Ms. Underwood agreed that

the Second Injury Fund had been made a party to the claim on

January 9, 2007.  Further, it was stipulated that the Second

Injury Fund took no position on the issue of wage loss in

the Pre-Hearing Questionnaire as prepared for the second

hearing.  While Ms. Underwood agreed that the Second Injury

Fund failed to conduct discovery in the time between the

second hearing and the time that the claimant was found to

be permanently and totally disabled, she further indicated

that it is typical for an investigation of a claim to “wait”
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while the claim is on appeal.  Finally, Ms. Underwood

affirmed that there was never an attempt by the Second

Injury Fund to withhold documents from any party in this

claim because, to the best of her knowledge, the issue of

wage loss “had not come up yet.”  

Finally, claims representative for the respondent-

carrier, Jarrod Gay, testified at the April, 2012, hearing. 

According to Mr. Gay, reimbursement checks were paid to the

claimant as per communications with Cincinnati’s counsel. 

Mr. Gay was unaware as to the reason that the checks sent to

the claimant were for the amounts paid.  Further, Mr. Gay

testified that he was not the original claims representative

for this claim.  According to Mr. Gay, his predecessor,

Bruce Bowman, was caring for his terminally ill wife during

the time in question, and was, therefore, “unreachable”

during certain times relevant to this claim.  Finally, in

response to questioning by the court with regard to

specifics concerning reimbursement of benefits, Mr. Gay

testified as follows:

I don’t know the specific
dates. I know there have been
times where I may have copied
on an e-mail to our home
office supervisor, who
actually had control of the
files at that time. I wouldn’t
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know exactly what specific
dates that would have - - I
don’t know any specific date
it [the claim] was transferred
back to me as far as field
versus home office.

          
The primary issues in this claim revolve around

whether (1) the respondents No. 1 willfully and

intentionally delayed payment of benefits to the claimant,

and thus are subject to penalties and fines as awarded by

the Administrative Law Judge, and (2) whether the claimant’s

attorney is entitled to an attorney’s fee on his 7%

anatomical impairment rating.  For the reasons set forth

below, we find that the claimant has failed to prove by a

preponderance of the evidence that respondents No. l

willfully and intentionally delayed payment of benefits to

the claimant.  Likewise, the claimant has failed to prove

that his attorney is entitled to a fee on the 7% anatomical

impairment rating. 

With regard to the fine and penalty imposed by the

Administrative Law Judge, the claimant has failed to submit

evidence to substantiate that the respondents No. 1

willfully and intentionally failed to comply with a prior

order regarding payment of medical expenses, to include

mileage reimbursement, pursuant to Ark. Code Ann. §11-9-
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802(e) and §11-9-706. 

Ark. Code Ann. §11-9-706 provides for a finding of

contempt which carries a penalty or fine of up to ten

thousand dollars ($10,000) should a party willfully refuse

to pay an uncontroverted medical or related expense within

45 days after the respondent has received a statement

thereof.  In addition, Ark. Code Ann. §11-9-802(e) states:

In the event that the
commission finds the failure
to pay any benefit is willful
and intentional, the penalty
shall be up to thirty-six
percent (36%), payable to the
claimant. 

The respondents No. 1, specifically Cincinnati,

acknowledged being six days late in issuing payment for

temporary total disability benefits to the claimant

following the September 14, 2011, mandate by the Court of

Appeals.  Further, the claimant acknowledged that he

received a check for these benefits on October 25, 2011. 

While the record reflects that these benefits were due on

October 19, 2011, the record further reflects that the

claimant was paid for temporary total disability benefits

through October 21, 2011, and that the amount of these

benefits was approximately $9,906.  We pause to note that

the claimant currently asserts that Cincinnati knew or
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should have known that, due to the large amount of this

payment, the bank would hold these funds for a period of ten

days before clearing them.  Therefore, the claimant alleges

that Cincinnati purposely caused a delay in him receiving

these funds in order that it might draw interest from said

same.  We find no merit in this accusation, in that (1) the

claimant has presented no proof to support this allegation,

and (2) banking policies and procedures are governed by

federal law.  Thus, Cincinnati has no control over how long

a bank holds funds before releasing them for access.  

Turning back to the issue of a 36% penalty for the

late payment of temporary total disability benefits, the

record reflects that Cincinnati paid a 20% penalty on the

untimely payment of temporary total disability benefits, as

well as a 20% penalty on claimant’s counsel’s attorney’s

fee.  And, while we acknowledge that these penalty payments

were made at the time of the April, 2012, hearing, we find

that this, in and of itself, does not constitute willful and

intentional conduct on the part of Cincinnati Insurance, in

that there were adequate reasons for this delay.  

Pursuant to Mr. Gay’s testimony, the claims

representative initially charged with the administration of

the claimant’s claim, Mr. Bowman, was caring for his
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terminally ill wife during the time in question, and was,

therefore, at times “unreachable.”  In response to these

circumstances, Cincinnati assigned Mr. Gay to handle the

claim.  According to Mr. Gay, during this transition period

his supervisor at the Cincinnati home-office “actually had

control of the files at that time.”  Finally, Mr. Gay stated

that he could not recall the exact date upon which the claim

was transferred back him to at the field office in Maumelle,

Arkansas.

In Bingle v. Quality Inn, 96 Ark. App. 312, 241

S.W.3d 271 (2006), the Court of Appeals was presented with a

similar set of facts.  In Bingle, as in the present claim,

the Court affirmed a finding of the Commission reversing an

administrative law judge’s finding that the respondent’s

failure to pay two medical bills was willful and

intentional, and thus imposing a 36% penalty on the

respondents pursuant to Ark. Code Ann. §11-9-802(e).  In its

decision, the Court noted that the respondents had

acknowledged that two medical bills had not been paid due to

the illness of the claims adjuster handling the claim.  Upon

realizing this oversight, the respondents paid the two

medical bills along with a 20% penalty and attorney’s fee. 

In the meantime, the respondents had taken appropriate steps
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to address these delays by assigning another adjuster to the

claim.  Therefore, the Court agreed with the Full Commission

that, while reasonable minds could find that the

respondents’ actions were negligent, the record failed to

support a finding that the respondents acted willfully and

intentionally in failing to pay the claimant’s medical

bills.  Therefore, the 36% penalty was not warranted.  More

specifically, the Court stated as follows: 

Nothing in the record
indicates that appellees
intentionally structured the
processing of appellant’s
claims to delay the payment of
the two medical bills. To the
contrary, the testimony
specifically set forth
appellees’ acknowledgment that
the illness of the adjuster
was affecting the processing
of claims including the
appellant’s file and that
steps were taken to address
the delays. Appellees also
ensured on their own
initiative that the 20%
penalty was paid. 

Here, as in Bingle, supra, nothing in the record

indicates that Cincinnati intentionally structured the

processing of the claimant’s claim to delay the payment of

benefits.  On the contrary, the testimony of Mr. Gay

specifically sets forth Cincinnati’s acknowledgment that the
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terminal illness of the wife of the claims representative

who was initially assigned to the claim was affecting the

processing of claims.  Moreover, steps were taken to address

the delays in that another claims representative was

eventually assigned to the claim.  In addition, Cincinnati

also ensured on their own initiative that the 20% penalty

was paid, albeit somewhat later, in that it was under no

order directing payment of said penalty.

Therefore, while Cincinnati’s actions were

admittedly negligent, in that payment of temporary total

disability benefits was six days late, the record fails to

support a finding that Cincinnati acted willfully and

intentionally in failing to pay these benefits in a timely

manner, or in paying the penalty and attorney’s fees at a

later date.  Therefore, a 36% penalty on these benefits is

not warranted in this claim, and this finding is hereby

reversed. 

With regard to the 36% penalty imposed upon the

respondents No. 1 for the late payment of medical, mileage,

and other out-of-pocket expenses, that penalty is not

warranted in this claim.  The record reflects that

Cincinnati paid $3,384.78 in medical reimbursements to the

claimant, as well as $2,579.59 in mileage reimbursement
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during August of 2009.  Further, Cincinnati reimbursed Blue

Cross and Blue Shield $21,608 for medical expenses. 

Thereafter, the claimant submitted over 100 pages of medical

bills from numerous providers to Cincinnati, many of which

were admittedly unrelated to his 2006, compensable injury. 

In addition, the claimant admitted that he failed to submit

an explanation of medical and related expenses to Cincinnati

with submission of his various medical bills.  Nor, did the

claimant inform Cincinnati as to whether he actually paid

any of the co-payments listed in these documents.  

It is well established that the respondent is only

responsible for medical services which are causally related

to the compensable injury.  Foster v. Kann Enterprises, 2009

Ark. App. 746, 350 S.W.2d 796 (2009).  Further, the burden

for proving that medical treatment is reasonably necessary

in connection with an injury rests upon the claimant.  See,

Efird v. Whelan Security, Inc., 2012 Ark. App. 548, ___ S.W. 

 ___ (2012).  

In this claim, the claimant submitted a

substantial stack of bills to Cincinnati for various medical

services without offering any explanation as to their

relatedness with his 2006 injury with the expectation that

Cincinnati would somehow sort them out.  Not only did the
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claimant expect Cincinnati to sort through these documents

and arbitrarily decide which services were rendered in

connection with his 2006, compensable injury, what co-

payment amounts, if any, he had actually paid in connection

with related services, and what prescriptions arising from

these visits were connected to his compensable injury, he

expected Cincinnati to do this in a timely manner and to be

penalized to his advantage if it did not.  This, by any

stretch of the imagination, is unreasonable, especially in

view of the fact that the claims representative overseeing

his claim at that time was caring for his terminally ill

wife.  Furthermore, for Cincinnati to be found liable in

this manner would be shifting the burden of proving that

medical treatment is reasonably necessary in connection with

an injury from the claimant to the carrier.  This we cannot

do.  And, although the claimant complained that payment for

his medical treatment was “like a three-ring circus,” We

note that the claimant, who was physically present at each

of his medical appointments whereas his claims

representative was not, failed to ensure that billing for

these services was properly submitted to Cincinnati by the

service provider.  Rather, it appears that the claimant

submitted medical services through his medicare provider for
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his own convenience, expecting the burden of figuring out

whether a given service was connected to his injury to fall

on the respondent-carrier.  Finally, while claimant stated,

“I need to know that Cincinnati is going to pay it [medical

treatment],” We note that, after these issues were settled,

the record fails to reflect that Cincinnati ever denied

payment for medical treatment and other expenses that were

reasonably necessary in connection with his compensable

injury.  This is not only evidenced by the fact that

Cincinnati has reimbursed the cost of treatment related to

the claimant’s various surgeries, but it has reimbursed the

claimant for his out-of-pocket expenses incurred from his

authorized treating physicians, as well.  This contradiction

tends to fall in Cincinnati’s favor with regard to the

claimant’s allegation that Cincinnati has willfully and

intentionally withheld from him reimbursement payments for

medical and other out-of-pocket expenses related to his

2006, compensable injury.  Rather, the weight of the

credible evidence in this claim supports a finding that any

delays in payment of reimbursement for these expenses were

due to the claimant’s actions.  Therefore, the

Administrative Law Judge’s award of a penalty with regard to

these expenses is hereby reversed. 
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Moreover, with specific regard to the 36% penalty

awarded by the Administrative Law Judge in connection with

mileage reimbursement, we reiterate that the record fails to

establish that Cincinnati willfully and intentionally failed

to pay such expenses.  For example, the claimant admitted

that he sought reimbursement for mileage associated with his

visits to his pain physician after the Guaranty Fund stopped

paying in May of 2011.  A payment record from the Guaranty

Fund showing that the Fund had reimbursed the claimant for

this same mileage was introduced into evidence.  In

addition, a letter from Cincinnati’s counsel dated November

30, 2011, reflects that the claimant was, in fact,

reimbursed twice for the same mileage: once by the Fund, and

then again by Cincinnati.  The claimant agreed that if

Cincinnati had reimbursed the Fund for these payments, then

he would not be entitled to reimbursement for said same. 

Further, the clamant admitted that after he made a

submission in 2009, he did not submit a request for mileage

reimbursement again until 2011.  The claimant then admitted

that he did not submit the actual mileage that he traveled

to medical appointments related to his second injury. 

Rather, he submitted the total amount of mileage he had

traveled for medical appointments as reflected by
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documentation of these visits, regardless as to whether they

were for treatment of his 2006, compensable injury or for

some other, unrelated condition.  The claimant testified

that he submitted his mileage to Cincinnati in this manner

expecting the carrier to “figure [it] out.”  Further,

although the claimant testified that he continues to incur

mileage related to the treatment of his 2006 injury, and

that he had calculated how much mileage he had incurred

since he last submitted a request for mileage prior to the

2012 hearing, he failed to present actual proof of same at

the hearing.  Instead, the claimant relied on the medical

documentation that he had submitted to Cincinnati and his

own personal estimate of said mileage.  We find that this is

insufficient to prove that Cincinnati has willfully and

negligently failed to reimbursement the claimant for medical

mileage, especially in view of the fact that the record

clearly demonstrates that it has willingly paid such

reimbursement in the past upon proper verification of said

expenses. 

Likewise, with regard to the finding that the

respondents No. 1 are in contempt of previous orders, we

find that for the same reasons the claimant has failed to

prove that Cincinnati is subject to a 36% penalty on the
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above-stated benefits, he has failed to prove that it is

subject to a $10,000 fine.  More specifically, Ark. Code

Ann. §11-9-706(b), which governs contempt, provides, in

relevant part, that any person who refuses to comply with an

order of the commission or of an administrative law judge

may be found to be in contempt and subject to a fine of up

to $10,000. 

Whereas the Administrative Law Judge found that

the evidence in the record supports a finding that the

respondents No. 1 failed to obey the final order of the

commission with respect to the payment of out-of-pocket

expenses to the claimant and reimbursement of medical

mileage, for the reasons recited above, we find that it does

not.  The evidence of record clearly shows that Cincinnati

paid these benefits upon the reasonable submission of

documentation to support the claimant’s request for said

same.  However, as previously discussed, the respondent is

not liable for the payment of expenses, whether that be

mileage, co-pays, prescription medications, or other

expenses, which are unrelated to his compensable injury. 

Without any accompanying explanation as to what-was-what,

the claimant submitted numerous documents to Cincinnati for

doctor’s bills, many of which were for the treatment of
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conditions unrelated to his 2006 injury.  From these

documents, the claimant expected Cincinnati to figure out

how much mileage was actually related to travel for the

treatment of his compensable injury, how much he actually

paid in co-payments, and which prescriptions were for the

treatment of his injury versus another condition.  This, the

respondent-carrier was simply unable to do without

additional explanation from the claimant.  We note that

claimant’s statement, “[U]nless you want me to chop up this

sheet of paper here and take out the ones that aren’t

supposed to be in here,” and others like it, shows that the

claimant clearly understood when he submitted records of all

of his medical bills to Cincinnati that some of the services

reflected therein were not related to his 2006, compensable

injury.  Therefore, with regard to his out-of-pocket

expenses and reimbursement of medical mileage, we find that

the claimant has failed to prove by a preponderance of the

evidence that Cincinnati violated previous commission orders

when, and if, it failed to pay these expenses.  Furthermore,

because the respondent-carrier is entitled to challenge the

reasonableness of these alleged expenses, it cannot be

penalized for failing to reimburse for expenses that were

questionable as to whether they were connected with the
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treatment of the claimant’s compensable injury.  Therefore,

in this regard, we find that the respondents No. 1 should

not be held in contempt, and the decision of the

Administrative Law Judge finding otherwise is hereby

reversed. 

Moreover, with regard to the respondents No. 1

being found to be in willful contempt by delaying

reimbursement of payment to respondent No. 2 for expenses

arising out of the claimant’s second injury, this finding

was in error.  In his opinion, the Administrative Law Judge

acknowledged that, following the Court’s September 2011,

mandate, Cincinnati reimbursed the Guaranty Fund by two

checks: one being issued on November 28, 2011, and the

second on February 17, 2011.  The Administrative Law Judge

also stated that Cincinnati failed to cite a reason for this

delay.  However, respondents No. 1 present a persuasive

argument in their post-hearing brief for the proposition

that penalties under Ark. Code Ann. §11-9-802 do not apply

to delinquent payments for medical expenses.  Citing

numerous court cases for their authority, see, for example,

Model Laundry & Dry Cleaning v. Simmons, 268 Ark. 770, 596

S.W.2d 340 (1980); Frank J. Rooney, Inc. v. Putts, 268 Ark.

911, 597 S.W.2d 120 (1980); Smith’s Store v. Kirker, 6 Ark.
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222, 639 S.W.2d 751 (1982), the respondents No. 1 assert the

following:

In applying these holdings to
the case at hand, it is clear
that even if the
administrative law judge finds
that the claimant is entitled
to a penalty on installments
that were not paid in
accordance with the penalty
statute, there is no provision
allowing for penalties on
unpaid medical expenses. 

Without reaching the merits of this argument,

however, we find that the record is devoid of evidence to

support a finding that Cincinnati willfully disobeyed the

orders of the Commission by tendering late payment of

reimbursement for benefits to the Guaranty Fund.  While the

Guaranty Fund proposes that the late payment of

reimbursement was intentional on the part of Cincinnati, the

record reveals that payment of benefits in this claim was

hindered throughout the time in question due to the illness

of Mr. Bowman’s wife.  Further, the testimony of Mr. Gay

reflects that Cincinnati took reasonable steps to correct

this problem.  Finally, while reimbursement to the Guaranty

Fund for final expenses was paid late, we find that, given

the circumstances, Cincinnati reimbursed the Guaranty Fund

in a reasonable manner, not only in November of 2011, and
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February of 2012, but also on prior occasions.  Further,

aside from the Guaranty Fund’s counsel’s bold allegation

that she had to “continue to press for correct and complete

reimbursement payment, or else it would not have been

received,” the record is devoid of evidence that Cincinnati

willfully and intentionally withheld reimbursement payment

to the Guaranty Fund.  Because Cincinnati has offered a

plausible and reasonable explanation as to the reason for

other delays in payment of benefits in this claim, and

because it has taken appropriate measures to correct such

delays, we find that Cincinnati’s late payment of

reimbursement to the Guaranty Fund does not rise to the

level of misconduct anticipated by our relevant statute,

especially in view of Cincinnati’s position that medical

benefits do not constitute installments as anticipated by

our statute.  For the above and foregoing reasons, we find

that the respondents No. 1 are not in willful contempt of

previous orders of the commission.  Therefore, we find that

the respondents No.1 are not subject to a penalty as awarded

by the Administrative Law Judge and that this finding is

hereby reversed.

Finally, with regard to claimant’s argument that

his attorney is entitled to fees on the claimant’s 7%
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anatomical impairment rating, we find that the claimant was

assessed with this rating  before the claimant was

represented by counsel and that this issue was not

controverted.  Therefore, a fee does not attach.  Further,

we find that the clamant was assessed to be permanently and

totally disabled before he was represented by counsel;

therefore, a fee does not attach to these benefits.

Ark. Code Ann. §11-9-715(a)(2)(B) provides that

whenever the Commission finds that a claim has been

controverted, in whole or in part, the Commission shall

direct that fees for legal services be paid to the

claimant’s attorney.  Attorney’s fees in Workers’

Compensation cases are provided by statute in Arkansas as a

matter of public policy to enable injured workers to obtain

the services of an attorney in settlement or controverted

claims.  Aluminum Co. Of America v. Neal, 4 Ark. App. 11,

626 S.W.2d 620 (1982).  Further, one of the purposes of this

section is to place the burden of litigation expenses on the

party which makes litigation necessary by controverting the

claim.  Prier Brass v. Weller, 23 Ark. App. 193, 745 S.W.2d

647 (1988).  

The record clearly demonstrates that the claimant

was not represented by counsel at the 2009 hearing. 
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Further, the credible testimony of Ms. Underwood clearly

demonstrates that when she first contacted the claimant on

or about December 6, 2011, he was not represented by

counsel.  In fact, Ms. Underwood was unaware that the

claimant had retained counsel until the afternoon of

December 27, 2011, after she had prepared a “new start

package” to be mailed to him that day.  At that time, Ms.

Underwood took appropriate measures to include the

claimant’s counsel in all communications regarding his

claim.  Prior to this, however,  although Ms. Underwood

never said “the magic words” indicating that she was 100%

certain that the claimant had been accepted as permanently

and totally disabled, she advised him that she anticipated

that he would be assessed as such pending her receipt of

necessary medical documentation verifying said same.  The

record further indicates that Ms. Underwood communicated

with counsel for respondents No. 1 via e-mail between

December 6, and December 27, 2011, with regard to the

claimant’s anatomical impairment rating and him being

permanently and totally disabled as a result of his combined

injuries, and that respondent No. 1's counsel was in

agreement therewith.  Again, the parties were waiting on

receipt of medical records in order to accurately determine
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his maximum medical improvement date and anatomical

impairment rating so that a final assessment of the

claimant’s benefits could be determined.  Therefore, the

preponderance of the evidence demonstrates that any delay to

these assessments was due to the delay in receiving medical

documentation, and that this delay was neither due to Ms.

Underwood’s actions nor the actions of respondents No. 1. 

Furthermore, the record reflects that Cincinnati paid an

attorney’s fee on the 7% anatomical rating thereafter, minus

a credit taken for overpayment of temporary total disability

benefits. 

In view of the above and foregoing, the

Administrative Law Judge correctly opined that the

claimant’s counsel is not entitled to a fee on the entire 7%

anatomical impairment rating or on the claimant’s permanent

and total disability benefits, in that neither the

claimant’s anatomical impairment nor his total disability

benefits were controverted.  Nor were either of these issues

litigated at the November 2009, hearing, where the claimant

presented his claim pro se.  Therefore, the decision of the

Administrative Law Judge with regard to attorney’s fees is

hereby affirmed.   
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                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.


