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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 8, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The employer/employee/carrier relationship
existed on or about March 18, 2011, when the
claimant sustained a compensable injury.

3. Claimant’s average weekly wage was sufficient
to entitle him to compensation rates of
$575.00 for temporary total disability
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benefits and $431.00 for permanent partial
disability benefits.

4. Claimant was assigned a two percent(2%)
physical impairment rating to the left knee.

5. The claimant has failed to prove by a
preponderance of the evidence that he suffered
a compensable back injury on March 18, 2011. 

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 8, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant testified that he was 61 years of age at

the hearing and that he made it to the 12th grade, but

did not get a diploma.  He fell on March 18, 2011, from

the top of a six-foot tall trash dumpster to the ground. 

His foot was trapped, and he had to twist to avoid

landing on his face.  He landed on his tail bone.  He

promptly reported his injury.  His resulting knee injury

was accepted as compensable, but his back injury was

denied. 

          There is no question that the claimant was

engaged in employment services at the time of the

accident or that there was a specific incident

identifiable by time and place of occurrence. There is

ample medical evidence supported by objective findings

establishing the injury.  Ark. Code Ann. §§11-9-

102(4)(A)(i) and (D).  The issue here is whether the

claimant’s need for treatment of his back was caused by

the March 18, 2011 accident or his pre-existing

condition.  This is a specific incident claim, so the

question is more appropriately whether the accident was
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a factor in his need for treatment.  Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004). 

The answer is yes, it was the only factor in his need

for treatment.

          While the claimant had previously received

treatment for back pain once in 1987 and once in 1996,

the last medical record prior to the incident in

question was 17 years before the claimant's work-related

injury.  There is no evidence of record indicating that

the claimant was actively seeking treatment for his

back, prior to the work injury.  There is no evidence

that he was limited by back pain or other symptoms in

the performance of his physically demanding job for the

six years that he worked for the respondent-employer

prior to the accident.  The claimant credibly testified

that he was not experiencing back problems at the time

of his work-related injury, which was corroborated not

only by his ability to work, but by his brother’s

observations and the absence of medical records.  The

employer’s controller testified that the claimant was a

good employee who did a good job.  Dr. Seale opined that

the claimant's symptoms were due to his work injury,

because they arose at the time of the injury and because

they were consistent with his findings.  Dr. Seale’s
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opinion was that the accident was more than 51% of the

cause of his need for treatment.

          As the claimant had been working prior to this

incident without difficulty, the preponderance of the

evidence dictates a finding that the specific incident

at work, the occurrence of which has not been disputed

by the respondent, aggravated the claimant's

pre-existing degenerative and congenital back condition. 

A pre-existing disease or infirmity does not disqualify

a claim if the employment aggravated, accelerated, or

combined with the disease or infirmity to produce the

disability for which compensation is sought.  See

Nashville Livestock Commission v. Cox, 302 Ark. 69, 787

S.W.2d 664 (1990); Minor v. Poinsett Lumber & Mfg. Co.,

235 Ark. 195, 357 S.W.2d 504 (1962); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 588 S.W.2d 462

(Ark.App. 1979); St. Vincent Medical Center v. Brown, 53

Ark. App. 30, 917 S.W.2d 550 (1996).  An aggravation is

a new injury with an independent cause and, therefore,

must meet the requirements for a compensable injury. 

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 s.W.3d 900

(2000); Ford v. Chemipulp Process, Inc., 63 Ark. App.

260, 977 S.W.2d 5 (1998).
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          I note the comments of physician’s assistant

Minsky that she did not expect workers’ compensation

insurance to cover his treatment, because his objective

findings were congenital or degenerative.  This is a

mis-statement of the law and does not change the fact

that the claimant was asymptomatic prior to the accident

and symptomatic after the accident.  In Arkansas, an

injury needs to be a factor in the need for treatment or

disability, and does not have to be the major cause or

the only cause of the need for treatment or disability. 

Williams v. L&W Janitorial, Inc., 85 Ark. App. 1, 145

S.W.3d 383 (2004); Estridge v. Waste Management, 343

Ark. 276, 33 S.W.3d 167 (2000).  An injury must be

proven by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102(4)(A)(i)(3). 

Degenerative changes are objective findings.  Cooper

Standard Automotive, Inc. v. Kelley, 2009 Ark. App. 552. 

While objective medical evidence is necessary to

establish the existence and extent of an injury, it is

not essential to establish the causal relationship

between the injury and the work-related accident. 

Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990

S.W.2d 522, 524 (1999); Horticare Landscape Management

v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002).  Dr.
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Seale, in fact, acknowledged that the claimant was

asymptomatic before the accident and symptomatic after

the accident, and that this established causation, even

in the presence of a pre-existing condition.  I

disregard Minsky’s opinion on this issue.

          The timing of the claimant’s complaints

supports the causal connection between the fall and his

need for treatment.  Only three days passed between his

fall and his complaints of low back pain.  “Arkansas

Courts have long recognized that a causal relationship

may be established between an employment-related

incident and a subsequent physical injury based on

evidence that the injury manifested itself within a

reasonable period of time following the incident so that

the injury is logically attributable to the incident,

where there is no other reasonable explanation for the

injury.”  Hall v. Pittman Construction Co., 234 Ark.

104, 357 S.W. 2d 263 (1962); Kivett v. Redmond Co., 234

Ark. 855, 355 S.W. 2d 172 (1962); Wentz v.

Servicemaster, 75 Ark. App. 296, 57 S.W. 3d 753 (2001).

          The claimant did sustain significant injuries

in November 2011 as a result of a serious motor vehicle

accident.  He sustained a cervical injury, a broken hip,

and rib pain.  The claimant complained of back pain on
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the date of the motor vehicle accident, but diagnostic

studies revealed no new injury.  Back pain was not an

issue for the rest of his treatment after the motor

vehicle accident.  The focus of his care was the

surgical repair of his broken hip.  His ribs were

studied extensively, ultimately revealing that he had

new left second rib fractures and old healing fractures

on the right from the fifth through the tenth rib with

bony callus formation.  This is consistent with the

right rib fractures shown on x-ray in March which were a

result of his fall.  On January 4, 2012, x-rays showed

the claimant’s hip fracture was healing properly.  There

are no further records of treatment for the claimant’s

injuries from the November 2011 motor vehicle accident.

          The claimant was treated by Dr. Seale from

April 27, 2011 until June 11, 2012 for his lower back

pain after his March fall.  Dr. Seale saw the claimant

in December 2011 and observed no change in the

claimant’s lumbar spine examination, other than that an

EMG showed bilateral chronic L5 radiculopathy with no

acute findings.  This shows that the radiculopathy was

not related to the November accident.  Dr. Seale

released the claimant in June 2012, after the claimant

reached maximum medical improvement.  The claimant
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testified that Dr. Seale was aware of his November

accident and that Dr. Seale was only treating the

claimant for his lower back problems.  The medical

records show no change in the results of Dr. Seale’s

examination of the claimant’s lumbar spine other than

the EMG which showed no acute problems.  There is no

evidence in the record that the claimant sustained an

intervening lower back injury on November 1, 2011 such

to relieve the respondents of responsibility for the

claimant’s March 18, 2011 accident and the resulting low

back injury he sustained at that time.

          I find that the claimant has proven by a

preponderance of the evidence that there was a causal

connection between his accident and his need for

treatment of his back. 

          The Workers' Compensation Act requires

employers to provide such medical services as may be

reasonably necessary in connection with an employee's

injury.  Ark. Code Ann. § 11-9-508(a) (Repl. 2002);

American Greeting Corp. v. Garey, 61 Ark. App. 17 963

S.W.2d 613 (1998).  Injured employees must prove that

medical services are reasonably necessary by a

preponderance of the evidence; however, those services

may include that necessary to accurately diagnose the
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nature and extent of the compensable injury; to reduce

or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by

the compensable injury.  Ark. Code Ann. § 11-9-705(a)(3)

(Repl. 2002); Jordan v. Tyson Foods, Inc., 51 Ark. App.

100, 911 S.W.2d 593 (1995); See Artex Hydrophonics, Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). 

Here, the preponderance of the evidence of record shows

that the testing and treatment the claimant has received

for his back, including that by the Chicot Memorial

Hospital, Lake Village Clinic, Arkansas Specialty

Orthopaedic, UAMS, Dr. Seale, and physician’s assistant

Minsky, have been reasonably necessary not only to

diagnose the nature and extent of the compensable

injury, but also to reduce and alleviate symptoms.

          Temporary total disability for unscheduled

injuries is that period within the healing period in

which claimant suffers a total incapacity to earn wages. 

Ark. State Highway & Transportation Dept. v. Breshears,

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period

ends when the underlying condition causing the

disability has become stable and nothing further in the

way of treatment will improve that condition.  Mad
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Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982).

          Here, the claimant testified that he has not

worked since March 18, 2011.  He was under a physician's

care until June 11, 2012, when Dr. Seale released him

with permanent restrictions of no bending, twisting, or

lifting over twenty pounds.  Dr. Seale wanted the

claimant to have physical therapy and injections, which

he did not receive.  The claimant credibly testified

that he could not work from the time of the injury, and

his condition was serious enough that his brother took

legal responsibility for the claimant’s financial and

medical affairs. In fact, the claimant did not work and

was unable to work until the date of his release.  I

would award temporary total disability benefits from the

date last paid until June 11, 2012. 

          The respondent-employer asserted that it made

an offer of employment to the claimant.  The claimant

credibly testified that he did not have a telephone

conversation with the company’s controller about

returning to work.  In any event, the offer to return to

work was not valid, because the claimant’s lifting

restrictions prevented him from doing the work,
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according to the testimony of both the claimant and the

controller.

          I would award medical benefits to include the

treatment of record and temporary total disability

benefits from the date last paid until June 11, 2012.

For the foregoing reasons, I must respectfully dissent 

from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


