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Claimant represented by the HONORABLE AARON MARTIN,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL
STILES, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 23, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on
September 12, 2012, and
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contained in a pre-hearing
order filed that same date, are
hereby accepted as fact.

2. Claimant has met her burden of proving by
a preponderance of the evidence that she
is permanently totally disabled.

3. Pursuant to A.C.A. §11-9-113(b)(1)
claimant is limited to 26 weeks of
disability benefits.

4. Pursuant to the ruling in Pat Salmon &
Sons, Inc. v. Pate, 2009 Ark. App. 272,
307 S.W. 3d 46, A.C.A. §11-9-113(b)(1) is
not unconstitutional.

5. Respondent is entitled to a credit for
all disability benefits paid in excess of
26 weeks.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant has appealed the Administrative Law Judge’s

decision awarding permanent and total disability

benefits for only 26 weeks.  The claimant was raped

while on the job, sustaining a severe mental and

emotional injury.  The majority has found that permanent

total disability benefits for a mental injury are

limited to 26 weeks pursuant to Ark. Code Ann. § 11-9-

113(b)(1). 

The majority relies upon the decision of the

Court of Appeals in Pat Salmon & Sons, Inc. v. Pate,

2009 Ark. App. 272, 5-6, 307 S.W.3d 46, __ (2009) to

support the conclusion that the statute is

constitutional.   The claimant in that case argued that
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Ark. Code Ann. § 11-9-113(b)(1) was unconstitutional,

because there is no rational basis for treating mental

injuries differently than physical injuries for purposes

of disability benefits. The court stated in Pat Salmon

that: 

This argument is premised on article 2,
section 3 of the Arkansas Constitution, which
guarantees equality before the law. The
standard for determining constitutionality in
such cases is whether the General Assembly
acted in an arbitrary manner to separate one
class of persons from another, and the
rational-basis test is applied to determine
whether such a separation is arbitrary. See
Eady v. Lansford, 351 Ark. 249, 92 S.W.3d 57
(2002). We think that there is a rational and
legitimate public purpose for distinguishing
between mental and physical injuries in this
manner because mental injuries often cannot be
confirmed by objective findings, and there is
thus a greater potential for fraudulent claims
being advanced, causing needless expense for
taxpayers and employers alike. We also think
that the General Assembly could reasonably
decide that permitting more extensive benefits
for mental injuries would act as a
disincentive for workers suffering from
legitimate mental injuries to devote
themselves fully to psychological or
psychiatric treatment and recovery. We hold
that the limitation imposed by the statute
does not violate Arkansas Constitution article
2, § 3.

However, the fact that there is a reason for

the distinction drawn by the legislature between

employees sustaining a physical injury and employees

sustaining a mental injury as the result of a physical
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injury or criminal act does not complete the analysis. 

The reason for the distinction and the statute must be

rationally related.  Arkansas Hospital Association v.

Arkansas State Board of Pharmacy, 297 Ark. 454, 456, 763

S.W.2d 73, 74 (1989).  If the statute does not address

the reason for the distinction, the statute fails the

rational basis test.  This was the result in Golden v.

Westark Community College, 333 Ark. 41, 969 S.W.2d 154

(1998), where the statutory prohibition of individuals

over age sixty-five from receiving permanent disability

benefits was successfully challenged.  In that case, the

Arkansas Supreme Court determined that the legislative

purpose (preventing workers’ compensation benefits from

becoming a double recovery or retirement supplement) was

not rationally related to the statute, because workers’

compensation benefits served a different purpose than

retirement benefits, and because, under the statute, an

uninjured employee over 65 could work to supplement his

social security benefits, but an injured employee could

not supplement his social security benefits with

workers’ compensation benefits intended to replace a

portion of income lost due to the injury.   The problem

asserted to justify the statute must actually be
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addressed by the statute.

The statute in question limits disability

benefits to 26 weeks for a mental injury, drawing a line

between employees with physical injuries and employees

with mental injuries.  It was justified in the Pat

Salmon case in two ways.  First, mental injuries often

cannot be confirmed by objective findings, and thus

there is a greater potential for the advancement of

fraudulent claims.  Second, more extensive benefits for

mental injuries would be a disincentive for workers

suffering from legitimate mental injuries to devote

themselves fully to psychological or psychiatric

treatment and recovery.  

The threat of fraudulent claims is met in

several ways by the Arkansas Workers’ Compensation Act,

but the 26-week limitation does not serve as a deterrent

to fraudulent claims.  Neither does the limitation avoid

a disincentive to claimants’ continued efforts at

improvement.

The potential for fraud is addressed in Ark.

Code Ann. § 11-9-102, which establishes the strict and

rigid requirements of compensability.  This is the first

line of defense against fraudulent claims. 
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The potential for fraud is addressed in sub-

section (a)(1) of Ark. Code Ann. § 11-9-113, which

limits the compensability of mental injuries to those

which are precipitated by a physical injury or by a

violent crime.  Thus, there is an objective element to

the mental injuries established, either the presence of

the physical injury or the occurrence of a violent crime

affecting the claimant.

The potential for fraud is addressed in sub-

section (a)(2) of Ark. Code Ann. § 11-9-113, which

requires a diagnosis by a licensed psychiatrist or

psychologist which meets the criteria established by the

most recent Diagnostic and Statistical Manual of Mental

Disorders.  Thus, there is a second filter of

professional diagnosis by current medical standards.

The potential for fraud is addressed by Ark.

Code Ann. § 11-9-106, which imposes criminal liability

upon a person who commits fraud to obtain benefits or

payments.  This is another filter deterring persons from

filing fraudulent claims for fear of criminal reprisals.

The potential for fraud is addressed in sub-

section (d)(1) of Ark. Code Ann. § 11-9-519, which

allows the payor of permanent total disability benefits
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to require that the recipient claimant certify that she

is permanently totally disabled and not gainfully

employed on an annual basis.  This is yet another filter

which would prevent future double recovery by a claimant

no longer disabled from working.

The potential for fraud is addressed in the

respondents’ authority to direct the medical care of the

claimant as found in Ark. Code Ann. § 11-9-514(3)(A).  

The potential for fraud is addressed in the

hearing process and in the imposition of the burden of

proof upon the claimant as found in Ark. Code Ann. §§

11-9-102(4)(E), 704 and 705.

The potential for fraud is not addressed by

limiting a person, who manages to satisfy the

requirements of compensability found in Ark. Code Ann.

§§ 11-9-102 and 113 and clears the other filters listed

above, to six months of disability benefits.  For a

person committing fraud, six months of benefits is still

a financial gain.  If statutory limitations listed above

are insufficient to weed out a fraudulent claim, I can

identify no reason why the 26-week limitation would

deter the fraud.  Certainly it would not be as effective

as the threat of criminal charges.  Furthermore, if this
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was a logical approach to prevent fraud, it would apply

to benefits for all injuries.  A flaw in this approach

is that the point of disability benefits is to

compensate a worker who has suffered a compensable

injury for the damage to her ability to earn wages and

any permanent impairment.  To limit the amount to be

received out of fear that the claim might not be

legitimate is to defeat the purpose of the Act and to

ignore the fact that the claimant has, at the point that

the 26-week limitation becomes relevant, proven her

entitlement to disability benefits, through all the

filters designed to weed out fraud.

The concern that a claimant has no incentive

to attempt to improve her condition where she receives

benefits for more than six months is likewise not

rationally related to the statute intended to address

the concern.  Benefits for physical injuries do not have

a second limitation superimposed upon the statutes

creating the disability benefits to be received, despite

the fact that those injured workers would also hopefully

continue to strive to improve.  Temporary benefits have

the limitation of the healing period, which quite neatly

eliminates the concern regarding healing and
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improvement.  Permanent partial benefits have the

limitation found in the schedule of injuries and in the

permanent impairment rating system for unscheduled

injuries.  In the case of permanent total disability, by

definition, the claimant is not going to improve enough

to go to work.  Improvement is not an issue.

To the extent that the encouragement of

improvement without regard to the ability to return to

work is presented as a legitimate government interest, I

submit that the purpose of the Workers’ Compensation Act

is, in the case of a compensable injury, to “pay timely

temporary and permanent disability benefits,” to pay

reasonable and necessary medical benefits, and “to

return the worker to the work force.”  Ark. Code Ann. §

11-9-101(b).  There are other purposes listed, but none

include the limitation of benefits the Act is designed

to provide to avoid discouraging a person from

continuing to attempt to improve her condition.  In the

case of a mental injury, it is inconceivable that

placing a value of 26 weeks - one half of one year -

upon a permanently totally disabled individual would

provide any incentive to improve.  This could not even

be said to have a neutral impact.  On the contrary, this
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devaluation of the claimant’s injury and loss merely

adds further insult to the situation.  In general, this

is unacceptable and certainly not rationally related to

the justifications identified in Pat Salmon.

Specifically, this claimant was raped.  She

has sustained an admittedly compensable physical and

mental injury as a result.  The majority found that she

is permanently totally disabled, a ruling which was not

appealed.  The statute takes the value of the rest of

her working life and reduces it to six months of

payments.  In this specific situation, this result is

unconscionable.  There is no way the application of this

statute will encourage the claimant to improve her

condition, and there is no way the application of this

statute will avoid discouraging the claimant from

improving her condition.

The Arkansas Supreme Court in Golden, supra,

found that the purpose of preventing double recovery or

a retirement supplement was not a rational basis for the

statute limiting the recovery of indemnity benefits

after age 65, where the statute did not effectuate the

stated purpose.  The Supreme Court of New Mexico came to

the same conclusion regarding a statute similar to the
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one at issue here in Breen v. Carlsbad Municipal

Schools, 138 N.M. 331, 120 P.3d 413 (2005), because

there were already at least five safeguards in place to

prevent fraud.  

I find that the purpose of avoiding fraud and

encouraging dedication to improvement is not rationally

related to the 26-week limitation of disability

benefits.  The limitation does not prevent or help to

prevent fraud and would have a negative, not positive,

influence on the condition of a claimant with a mental

injury.  

I find that the 26-week limitation on

disability benefits for mental injuries is

unconstitutional, and I would award the claimant

permanent total disability benefits without the 26-week

limitation, noting that her entitlement to permanent

total disability benefits was not appealed.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


