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Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE RANDY MURPHY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and claimant cross-appeals an

opinion and order of the Administrative Law Judge filed

April 15, 2013.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on
October 24, 2012, and contained in a pre-
hearing order filed October 24, 2012, are
hereby accepted as fact.

2. The claimant has proven by a preponderance of
the evidence that she is entitled to medical
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treatment in the form of pain management as
referred by Dr. Johnson to the Wellness Clinic
in Roland, Oklahoma.  That treatment began on
January 27, 2011, and currently continues.

3. The claimant has proven by a preponderance of
the evidence that she is entitled to wage loss
disability benefits in an amount that would be
equal to a 30 percent whole body impairment. 
This amount is in addition to the 13 percent
whole body anatomical impairment rating that
has been accepted and paid by the respondent.

4. The claimant has proven by a preponderance of
the evidence that her attorney is entitled to
an attorney’s fee in this matter commensurate
with the benefits awarded herein and the
Arkansas Workers’ Compensation Act.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 15, 2013 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner Hood concurs.

CONCURRING OPINION

          After my de novo review of the entire record,

I concur with the majority opinion.  I agree with the

majority opinion’s affirmation of the well-reasoned
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opinion of the Administrative Law Judge.  However, I

would increase the claimant's wage-loss benefits from

30% to 67%, in addition to her permanent anatomical

impairment rating.

          The claimant is 50 years of age.  She had a

high school education with a few college courses.  Her

work history consisted of occupations which do not fit

within Dr. Johnson's work restrictions, including as a

CNA, dental assistant, cashier and stocker.  Her work

restrictions included no lifting more than about 20

pounds, no frequent bending, stooping, kneeling, or

twisting.  She should alternate frequently among

sitting, standing, and lying down.  She should not stand

or sit more than 45-60 minutes at a time.  She attempted

to return to work, evidencing her willingness to work. 

According to Dr. Johnson, the fusion was incomplete,

because it was not completely solid, which allowed some

degree of movement in the vertebral column.  The primary

symptom of this type of fusion is pain.  She had an

antalgic gait as a result of her incomplete fusion.  She

had spasms.  She had weakness on dorsal flexion, which

caused her leg to give out.  She fell multiple times

since her surgery.  She used a walker.  The claimant
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took numerous pain medications which help her tolerate

but did not completely control her pain.

          I am at a loss as to what employment the

claimant could hold.  A finding of wage loss of 30%

above her impairment rating for a total of 43% implies

that the claimant could earn 57% of her previous wages. 

The claimant's restrictions and age and condition do not

allow for the claimant to work in a job, earning the

same wage, only part-time.  She cannot return to any of

her prior work, full or part-time.  While not totally

disabled, because she could do something, whatever that

might be, I find that 30% is far too low an assessment

of the blow to her ability to earn wages, and I find

that the appropriate amount is 67%.

            For the foregoing reasons, I concur with the

majority opinion. 

______________________________
PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I respectfully dissent from the majority's

opinion.  I find that the claimant has failed to prove

by a preponderance of the evidence that she is entitled
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to medical treatment in the form of pain management as

referred by Dr. Johnson to the Wellness Clinic in

Roland, Oklahoma, and to wage loss disability above her

permanent physical impairment of 30% for injuries she

sustained on October 15, 2009, while employed for the

respondent-employer.  My carefully conducted de novo

review of this claim in its entirety reveals that the

claimant has failed to prove that she is entitled to

additional medical treatment in the form of pain

management, or that she is entitled to wage loss

benefits as awarded by the majority.

          This claim has been the subject of previous

litigation and review.  Because of inconsistences in her

testimony at the time of her previous hearing of

December 1, 2011, I found that the claimant’s testimony

lacked credibility.  Upon review of her current claim, I

find that the claimant’s credibility has not improved. 

          The record reveals that on October 15, 2009,

the claimant sustained a compensable injury to her low

back in the form of annular tears at L4-5 and L5-S1. 

Diagnostic testing performed at the time of the

claimant’s injury not only confirmed these tears, they

also showed degenerative changes in the claimant’s spine

at non-operative levels.  The claimant’s annular tears
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were repaired on October 30, 2009, by Dr. Johnson, who

prescribed the claimant with a bone growth stimulator at

the time of her surgery.  Due to the claimant’s

established non-compliance with the use of that

stimulator, her recovery time was extended by several

months.  However, due to a marked improvement in the

claimant’s symptoms and an otherwise stable fusion, on

April 27, 2010, Dr. Johnson opined that the claimant

could return to light duty.  After approximately two

weeks of working light duty, the claimant testified that

she was sent home by her supervisor and instructed to

return to her doctor.  Two months later, in June of

2010, the claimant returned to Dr. Johnson, who ordered

repeat diagnostic studies.  These studies, combined with

Dr. Johnson’s physical examination of the claimant,

showed no evidence of fusion failure or other

objectively verifiable explanation for the claimant’s

reportedly worsening symptoms that could be linked to

her injury.  

          In sum, the record fails to support or

substantiate by objective medical findings that the

claimant’s surgical site was in any way abnormal at the

time she was released to return to work on April 27,

2010.  Further, at that time, Dr. Johnson actually
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reported overall improvement in the claimant’s symptoms. 

However, since that time, the claimant, who is now

receiving Social Security Disability benefits and

testified that she basically does nothing all day,

claims that her presently debilitating symptoms are due

to her low back injury and what amounts to a successful

procedure to repair it.  And, while the claimant

testified that she is in constant pain, she admitted

that there are days when she is pain free.  The claimant

also admitted and agreed that since her low back fusion

she has undergone a total right knee replacement and

that degenerative changes have been discovered in her

cervical spine.  Based upon the above and foregoing, I

find that the claimant’s testimony regarding her

subjective complaints of pain is simply not credible. 

First, CT scans performed following the claimant’s

surgery revealed no compression pathology at the

claimant’s surgical sites.  Further, the record is

devoid of any objective medical evidence of lumbar spine

compression which could be causing the claimant’s

reportedly debilitating pain.  In addition, the claimant

suffers from other medical conditions, such as bilateral

pain in her knees and a protruding disc at L3-4, which

could easily account for her reported symptoms. 
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Therefore, In my opinion, the claimant appears motivated

by a desire for pain medications, especially in view of

her history of drug conviction for possession of

methamphetamine during the same time that she was

receiving large amounts of narcotic pain medications. 

Moreover, the claimant’s testimony concerning her pain,

upon which Dr. Johnson based her physical limitations

and for which there is no objective medical explanation,

is inconsistent and contradictory in that she states she

is in constant pain, but she has pain-free days.     

          Because the claimant’s subjective complaints

of pain are unreliable, and considering other factors

such as the claimant’s relatively young age, her

education and obvious educability, combined with her

apparent lack of motivation to return to work, I find

that the claimant has failed to prove by a preponderance

of the evidence that she is entitled to 30% wage loss

above her anatomical impairment rating, especially in

view of the fact that the Administrative Law Judge, and

now the majority, give no basis for this rating.  And,

while I might concede that the claimant is entitled to

some degree of wage loss disability above her anatomical

impairment rating of 13%, any wage loss claim is based

upon her subjective complaints of pain and limitation
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which are without specific physiological etiology.  As

such, I find that the award of 30% wage loss disability

is excessive.

          With regard to continued treatment for her

compensable back injury in the form of pain management,

I find that the claimant has failed to prove that her

alleged need for this treatment is related to her

compensable injury.

          Repeat objective medical tests performed

subsequent to the claimant’s surgery were negative for

nerve root compression or recurrent herniations at the

claimant’s surgical sites.  While these tests revealed

pain at L3-4 which had not been present on the

claimant’s discogram contemporaneous with her surgery,

both in a clinic note and in deposition, Dr. Johnson

attributed this pain to that associated with insertion

of the test needle.   More specifically, Dr. Johnson

stated, “They appeared to have put the needle into the

annulus and that appears to be where the pain was

probably generated from just putting the needle in the

annulus itself and not due to - - I didn’t think that

that was a new source of pain at that time.”  Further,

Dr. Johnson affirmed in testimony that the area positive

for pain was different from the two surgical sites. 
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Otherwise, Dr. Johnson agreed that there was no

objective evidence of any type of abnormality at the

claimant’s lumbar surgical sites or other areas.  Dr.

Johnson stated that the claimant’s fusion had not

completely healed, concerning which he indicated that

her subjective complaints of pain could be partially

due.  Dr. Johnson agreed that the claimant had pre-

existing degeneration in not only the injured areas of

her lumbar spine, but in other  parts of her spine, as

well.  These degenerative changes include disc bulging

at L2-3 and L3-4, and a disc protrusion in the

claimant’s cervical spine.  In addition, the claimant

has had problems with her knees which have not been

medically attributed to her 2009, lumbar injury.  In

fact, the claimant agreed that she had undergone total

right knee replacement surgery just prior to the

hearing.  Therefore, although the claimant testified

that the Wellness Clinic is treating her for lumbar pain

only, this assertion simply does not comport with the

other evidence in this claim.  Once again, I find that

the claimant’s testimony regarding her subjective

symptoms and even her treatment for those reported

symptoms is unreliable and should be given no weight. 

Because I find that the weight of the evidence in this
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claim, particularly the medical evidence, shows that the

claimant’s compensable lumbar injury was successfully

repaired in October of 2009, and that objective

diagnostic studies since then have revealed no

etiological explanation for her pain which can be

directly attributed to that injury, I find that the

claimant has failed to prove that the pain management

treatment she currently receives at the Wellness Clinic

is causally related to her compensable injury.  

          Accordingly, for these reasons set forth

above, I must respectfully dissent from the majority’s

opinion. 

                                
                         KAREN H. MCKINNEY, COMMISSIONER


