
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  G001417     

ELVIS GARREN,
EMPLOYEE CLAIMANT

C. L. THOMAS, INC.,
EMPLOYER RESPONDENT

INC. CO. STATE OF PA,
INSURANCE CARRIER RESPONDENT

OPINION FILED JUNE 15, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney
at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed in part,
reversed in part.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 13, 2013.  The administrative law

judge found that the claimant did not prove he was entitled

to additional temporary total disability benefits or

additional medical treatment.  After reviewing the entire

record de novo, the Full Commission finds that the claimant

did not prove he was entitled to additional temporary total



GARREN - G001417 2

disability benefits.  We find that the claimant proved he

was entitled to additional medical treatment from April 1,

2011 through September 13, 2011.  

I.  HISTORY

Elvis O. Garren, Jr., age 52, testified that he was

involved in a nonwork-related motor vehicle accident in

1999.  Mr. Garren testified that he sustained “severe

muscular strains and neck injuries” as a result of the

accident, and that he subsequently had problems “between my

shoulder blades and my lower back.”  Dr. Yeshwant P. Reddy’s

impression in January 1999 was “1.  Myofascial pain in the

interscapular region.  2.  Lumbar sprain/strain....It has

been about two months since Mr. Garren has ben involved in a

high-speed motor vehicle accident.  Although the MRIs do not

show a structural lesion, I think he is having chronic

myofascial pain, which is resistant to healing.  We will

give him another month with physical therapy.”

The claimant received emergency treatment for

complaints of neck and back pain after another motor vehicle

accident in November 2009.  An MRI of the claimant’s lumbar

spine was taken in December 1999, with the impression,

“Diffuse disk bulge is seen at L5-S1, without central canal
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or neural foraminal stenosis.  No focal disk herniation is

identified.”  Dr. Reddy’s impression in December 1999

included “Lumbar strain/sprain.”

The claimant’s testimony indicated that he became

employed as a driver for the respondents, C.L. Thomas, Inc.,

in about 2008.  The parties stipulated that the claimant

sustained a compensable injury to his left knee, left elbow,

and lower back on February 11, 2010.  The claimant

testified, “I had pulled up to a drilling site.  It had been

snowing a couple of days prior to that.  And I pulled up to

unload the fuel.  I stepped out onto some snow-covered

plastic.  That visqueen plastic was unbelievably slick.  I

couldn’t see it.  And down I went on my left side.  And when

I did, it was excruciating.”  

An x-ray of the claimant’s lumbar spine was taken on

February 11, 2010: “Pedicles are intact.  No pars defect,

malalignment or compression fracture.  Degenerative spurring

is seen inferior endplate of L5 posteriorly.  OPINION:

Unremarkable exam.”  An emergency physician examined the

claimant on February 11, 2010: “This is a 48-year-old male

who slipped on the ice at 9 o’clock this morning landing on

his lower back and left buttock.  He was complaining of pain
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to his left knee, left elbow, left buttock and lower left

back....X-ray of the lumbar spine, left knee, left elbow and

pelvis are negative.”  The diagnostic impression was

“Contused back, left elbow and left knee.”    

The claimant’s primary care physician, Dr. Stephen

Long, examined the claimant on February 15, 2010.  Dr.

Long’s assessment was low back pain and sprain of medial

collateral knee ligament.  Dr. Long’s recommendations were

“Activity as pain permits.  This is consistent with lumbar

strain and there is no clinical evidence of disk herniation

today.  This should resolve with time.”  

The impression following an MRI of the claimant’s left

knee on February 18, 2010 was “1.  Patellofemoral

chondromalacia as described.  Minimal joint effusion.  There

is also minimal chondromalacia involving the weight-bearing

medial femoral condyle.”  

An MRI of the claimant’s lumbar spine was performed at

Northside Open MRI on March 15, 2010, and Dr. David L.

Harshfield, Jr. gave the following impression: “1.  L5-S1

left paracentral, nonavulsion type disc protrusion with

moderate right foraminal stenosis, symmetric in character. 
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2.  Please see above report for additional and pertinent

negative findings, as well as level by level analysis.”    

An MRI of the claimant’s lumbar spine was taken at

Advanced Ancillary Services on March 15, 2010, with the

following impression:

Broad-based posterior disk herniation and
associated radial tear at L5-S1.  Bilateral neural
encroachment at L5-S1.  Intervertebral disk space
narrowing and Grade I retrolisthesis at L5-S1.
Regarding age of injury, the posterior disk
herniation and associated radial tear at L5-S1 are
of indeterminate age.  The remaining findings are
felt to be chronic in nature and predated the
reported date of injury of 02-11-2010.

On March 22, 2010, Dr. Long corresponded with a

representative of Health Direct, Inc.:  

I received the MRI report on Mr. Garren and
examined him again last Friday.  He has a
herniated disc causing radicular symptoms.
In response to your previous question regarding
the degenerative spurring seen on the initial
plain film of his lumbar spine, I do not see a
causal relationship between the spurring and the
industrial injury of 2/11/2010.  It would indeed
be considered a pre-existing condition but not a
contributing factor to his herniated disc to the
best of my medical knowledge.  Also, the best of
my medical knowledge, the injury (fall) resulted
in over 51% of the current injury.  Referral for
specialty treatment has been initiated.

Dr. Steven L. Cathey informed Dr. Long on April 5,

2010, “He was initially evaluated back in 2000 for chronic

neck and lower back pain believed to be secondary to
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degenerative lumbar disc disease.  He suffered a setback,

however, two months ago when he slipped and fell at work. 

Since then, he has complained of increased pain in his lower

back as well as pain in his left knee joint.  Happily, his

neurological examination remains entirely negative.  There

is specifically no sign of lumbar radiculopathy....The

patient and I reviewed a recent, updated MRI scan of his

lower back.  There are degenerative changes at L5-S1.  There

is, however, no resulting canal stenosis, nerve root

compression, etc.  Steve, unfortunately, Mr. Garren is still

not a candidate for any type of lumbar disc surgery or other

neurosurgical intervention.  He is going to see about

getting some physical therapy set up through his worker’s

comp carrier there in Conway.”    

Dr. Charles E. Pearce examined the claimant’s left knee

on April 8, 2010 and gave the following impression: “Left

knee pain, acute on chronic injury.  He likely has

preexisting chondromalacia but has an acute exacerbation.  I

am concerned that he now has loose bodies.”  Dr. Pearce

performed left knee surgery on April 21, 2010: “1. 

Chondroplasty of femoral trochlear chondral lesion and

removal of small cartilaginous loose bodies.”  Dr. Pearce
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returned the claimant to restricted work on May 3, 2010 and

reported on May 20, 2010, “1.  As it pertains to his knee

only, he has reached maximum medical improvement.  2.  He

has sustained a 5% permanent partial impairment as it

pertains to the lower extremity.  This is 2% of the person

as a whole.  This is according to the ‘Guides to the

Evaluation of Permanent Impairment’ set forth by the

American Medical Association’s Fourth Edition.  3.  I have

placed no restrictions on him as it pertains to the knee. 

4.  I have left the door open for him to return at any point

should the need arise.”  The parties stipulated that the

claimant “has been assigned a 5% permanent partial

impairment rating to the knee, which has been accepted.”

The claimant followed up with Dr. Long on May 21, 2010:

“Will schedule physical therapy on low back and re-evaluate

in 2 weeks.  At this time he may return to work with

restrictions as indicated below.  He is a contract

commercial truck driver and his employer may not be able to

accommodate the restrictions.  He is not to drive or work

within 4 hours of taking hydrocodone.  Will give him a

prescription of tramadol which hopefully will alleviate his
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pain during the day.  WORK STATUS: May return to a sit-down

job with a 15 pound lifting limit for the next 2 weeks.”  

Dr. Long noted on June 4, 2010, “I had wanted to get

him back in PT but he says the WC adjusters have closed his

claim and did not authorize therapy....Will need further

information from adjuster regarding the status of this

claim.  If has been denied I will proceed under his

insurance....WORK STATUS: May return to a sit-down job with

a 15 pound lifting limit for the next 2 weeks.”  Dr. Long’s

assessment on June 18, 2010 was “Low back pain....He is

unable to work due to his back condition and the use of

narcotic pain meds for the next 2 weeks.”  Dr. Long stated

on July 5, 2010 that the claimant was to “remain off work

until 8/1/10 or released by Dr. Saer.”  

Dr. Edward H. Saer, III examined the claimant on or

about July 23, 2010: “Mr. Garren is a 49-year-old man, seen

for evaluation of back and lower extremity pain following an

injury that occurred at work on 02/11/2010.  He drives a

truck and slipped and fell in some ice and snow while

unloading fuel.  He injured his back, as well as his left

knee....AP and lateral films obtained today show normal

alignment with disk space narrowing and some retrolisthesis



GARREN - G001417 9

at L5-S1.  MRI done 03/15/2010 at Northside Open MRI was

reviewed, as was the report.  He has desiccation and slight

retrolisthesis at L5-S1, with a left central disk

protrusion.”  Dr. Saer’s impression was “Small left central

disk protrusion at L5-S1....I don’t think he’s going to need

any surgical treatment for this.  I explained that any

surgery for this would be a much bigger deal than his knee

surgery.  Doing a microdiskectomy is not going to help him. 

I think some physical therapy would be helpful and also an

epidural steroid injection.  Unfortunately, he’s not able to

tolerate nonsteroidals, so I’m not going to use those. 

We’ll set him up for the epidural steroid injection and I’ll

see him back in a month.  The patient is advised to minimize

bedrest and encouraged to participate in normal activities

as tolerated.”  

Dr. Thomas H. Winters provided a Peer Review on August

24, 2010 and stated in part:

Claimant is a 49 year old who on 2/11/2010 slipped
on ice and landed on low back and left buttock. 
He had pain in left knee, left elbow, left
buttock, and lower Left back....

(1) What is the major cause (50% or greater) of
the current lumbar condition?  Is it due to the
industrial injury or 2/11/10 or the pre-existing
degenerative lumbar disc disease?
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Based solely on record review, it appears that 50%
or greater of the claimant’s current condition is
related to preexisting degenerative lumbar disc
disease.  The lumbar MRI reports L5-S1
degenerative changes that are preexisting the date
of injury.  The clinic note dated 4/5/2010 states
that neurosurgeon had treated the claimant in 2000
for chronic neck and low back pain that was
thought to be due to degenerative changes.  The
7/23/10 clinic note states that the claimant
admits to a motor vehicle accident approximately
10 years ago and low back pain at the time that
supposedly resolved.  There is clear evidence of
preexisting radiologic lumbar pathology and
history of preexisting low back pain and this was
temporarily exacerbated on 2/11/2010....  

The claimant followed up with Dr. Saer on August 31,

2010: “Unfortunately, nothing has happened since his last

visit.  He never got approval for the epidural steroid

injection or physical therapy....I do not think he is going

to need surgical treatment, but he does need some

nonoperative management.  In an effort to break the impasse

with worker’s comp, (he says they won’t talk to him, but I

think that is because he has an attorney helping him), I am

going to refer him to Dr. Sprinkle who [is] a nonsurgeon and

can manage things nonoperatively.”   

Dr. Saer noted on September 17, 2010:

I met today with Ms. Debbie Doyle, RN, CCM, about
Mr. Garren and reviewed the report dated August
24, 2010, by Dr. Thomas Winters.  This was a peer
review medical record review on Mr. Garren....
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Mr. Garren clearly had some pre-existing
degenerative changes and a history of prior back
injury and treatment.  I think his injury that
occurred in February of 2010 represents an
exacerbation of his pre-existing problem.

The report notes that he had neurosurgical
evaluation on April 5, 2010.  We don’t have a copy
of that.  His “neurosurgical exam remains entirely
negative.”  The reviewer felt that his symptoms
were primarily (over 50%) due to the pre-existing
degenerative disease.

I can’t disagree with most of this.  It’s
difficult to  say though if his symptoms are
primarily due to his degenerative disease, when he
told me that his back was doing fine until he fell
on the ice.  Clearly, he does have some pre-
existing degenerative changes though.

Basically, he’s had a lumbar sprain or strain with
the pre-existing degenerative disease.  I do not
think he needs any surgical treatment.  He really
hasn’t had a lot of treatment for his back because
of the intercurrent knee problem and I think it is
reasonable to just treat him as one would treat a
strain or sprain.

Dr. W. Brent Sprinkle began treating the claimant on

October 15, 2010 and assessed lumbar degenerative disease,

lumbar myofascial pain, and lumbar facet mediated pain.  Dr.

Sprinkle planned an epidural steroid injection.  Dr. Carlos

Roman performed a transforaminal left L5-S1 lumbar epidural

steroid injection on November 4, 2010.  Dr. Sprinkle noted

on November 12, 2010 that the epidural steroid injection

“has not been helpful.”  
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Dr. Roman performed bilateral lumbar facet joint

injections on December 9, 2010.  The claimant followed up

with Dr. Sprinkle on December 29, 2010: “Facet injections

have been quite helpful.  He is definitely better.”  Dr.

Sprinkle recommended physical therapy.

Dr. Sprinkle performed an injection on January 19, 2011

and noted, “The last main option would be a repeat facet

joint injection or a trial for facet radio frequency

ablation, beyond I think he would be at maximum medical

improvement.”      

A claims adjuster reported on March 2, 2011, “I have

reviewed the file notes and medical records and do not

recommend certification of the request for out patient

bilateral L4-L5, L5-S1 facet radiofrequency ablation.”    

The claimant participated in a Functional Capacity

Evaluation on March 22, 2011:

Mr. Elvis Garren completed functional testing on
this date with unreliable results.  Overall, Mr.
Garren demonstrated the ability to perform work in
at least the LIGHT classification of work as
defined by the US Dept. of Labor’s guidelines over
the course of a normal workday with limitations as
noted above.

  
The claimant followed up with Dr. Sprinkle on April 1,

2011:
The facet radiofrequency ablation was denied by
his insurance company, he has already seen a
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surgeon who did not recommend spinal surgery, he
has had physical therapy, he has had medications.  

Unfortunately, I have nothing else further
treatment-wise to offer him at this point.

Zanaflex and Robaxin Voltaren Gel are somewhat
helpful....

I think he has pre-existing lumbar degenerative
disease and could [have] been temporarily
aggravated by his work injury, and he [has]
reached maximum medical improvement regarding his
temper (sic) aggravation.  

Get a functional capacity evaluation it was
invalid, he did finish of the ability to tolerate
work in a light demand category, [his] true work
tolerance remains unknown.

Therefore I cannot justify any permanent work
restrictions related specifically to his work
injury.

He is at maximum medical improvement.

His 0% impairment rating, again as I think his
imaging studies are more consistent with temporary
aggravation of pre-existing degenerative disease.

I will renew the Zanaflex, Robaxin, Voltaren Gel
for 3 months, beyond that he would need to get his
medications through his regular insurance.

  
Dr. Sprinkle’s assessment was lumbar degenerative

disease, lumbar myofascial pain, lumbar facet mediated pain,

and lumbar strain.  Dr. Sprinkle also noted on April 1,

2011, “Elvis Garren is currently under my medical care and
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was seen in my office today.  Please excuse him.  He may

return to work per FCE.”  

The claimant’s testimony indicated that the respondent-

carrier paid for all of the claimant’s medical treatment

through Dr. Sprinkle’s release on April 1, 2011.  

The claimant followed up with Dr. Long on May 17, 2011:

“Patient complains of low back pain....He states that the

current episode of pain started 1 and ½ years ago.  The

event which precipitated this pain was a fall while walking

on ice covered plastic.  This occurred at work....Apparently

he was released by Dr. Sprinkle and his WC case was closed. 

He is not any better....Needs repeat MRI and pain management

referral if nothing surgical revealed by MRI.”  

An MRI of the claimant’s lumbar spine was performed on

May 19, 2011, with the impression, “1.  No significant

lumbar spinal canal or neural foraminal stenosis.  2. 

Degenerative disc changes at L5-S1.”  

Dr. Long’s recommendation on June 20, 2011 was “keep

appointment with Dr. Ackerman.”  

Dr. William Edward Ackerman, III ordered a “Whole-body

bone scan, with SPECT,”  which was performed on June 30,

2011 with the impression, “Normal exam.”
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Dr. Ackerman provided a Pain Medicine Consultation on

July 6, 2011:

The patient’s onset of pain was on
02/11/2010....He sustained a fall, and he landed
on his side.  He now has significant pain in his
right lower extremity and left lower extremity,
left worse than right.  When he fell, he twisted
his back sustaining an injury of his facet
joints....I do not feel that he is able to return
back to gainful employment as he is not at maximum
medical improvement....

Assessment: The patient has become progressively
worse since his accident.  For an unknown reason,
his Workers’ Compensation case was closed.  He
never had manipulation by Dr. Sparkle (sic)
apparently, but he did have physical therapy.  

It is my medical opinion that his patient is not
at maximum medical improvement with respect to his
facet injury as well as his lumbar spine
sprain/strain injury.  He has not had a SPECT
scan.  A SPECT scan would be useful in identifying
the inflammation in his facet joints.  In
addition, it would determine which facet joints
would require intraarticular injection therapy....

In conclusion, it is my medical opinion that this
individual has not had an adequate workup.  It is
furthermore my medical opinion that he needs
properly done facet injections.  He will also
require hydrocodone.  Due to the fact that it is
my medical opinion that his pain is primarily of a
facet joint origin, I recommend a TENS unit.  A
trial of a back brace would also be recommended. 
As his pain decreases, I would recommend a walking
program as well as weight reduction.

Since he is not at maximum medical improvement, I
will provide him with an off work slip for 30
days.  
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On July 14, 2011, Dr. Ackerman performed L5/S1, L4/5,

and L3/4 intraarticular facet injections.  Dr. Ackerman

performed nerve blocks on July 28, 2011 and September 13,

2011.    

Dr. Barry D. Baskin provided an Independent Medical

Evaluation on November 2, 2011:

Mr. Elvis Garren is a nice gentleman who is
referred to me today by Coventry Worker’s Comp
services and Stephanie Baker, RN, in addition to
Scott Cordell with Chartis.  He has a long history
of back pain dating back to the late 1990's.
His MRI scan reveals some diffuse bulging of L5-S1
and some degenerative disc disease with spurring. 
His last MRI does show some mild to moderate
foraminal stenosis bilaterally at L5-S1.  He does
have a mild spondylolisthesis, grade I of L5 on
S1.  He has had a knee surgery by Dr. Charles
Pearce and he has been released.  He has had good
results with that.  He continues on pain
management with Dr. Ackerman.  He continues on
physical therapy.  He remains off work.

Based on my evaluation of this patient, it appears
that he does have some exacerbation of a
preexisting condition with possibly a little
worsening of his foraminal stenosis.  It is hard
to tell from review of the patient’s medical
records and his MRI scans how much of the
progression of his foraminal stenosis is due to
his work reported injury or just from the
progression of normal aging process.  He is
overweight.  He states that he has gained quite a
bit of weight since his injury.  He gave
unreliable effort.  I do not think he needs
surgery based on my evaluation.  I think that his
true functional capacity is not really known on
the FCE by Functional Testing Centers.  I think
this gentleman could likely return to work.  It
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is my opinion that after this injury, 2/11/10,
this gentleman could probably return to work and
he is certainly at maximum medical improvement. 
Giving him the benefit of the doubt that he has
had some progression of his disc bulging at L5-
S1 as a result of his work related fall, I would
use the AMA Guidelines Fourth Edition, page 113,
table 75 and give him a 5% impairment rating to
the whole person based on his L5-S1 lumbar disc
bulge/protrusion.  I do not think that it is
in this gentleman’s best interest to remain on
chronic narcotics.  He needs to assume a more
vigorous lifestyle with aggressive home exercise
program.  He has had more than adequate physical
therapy now in the 12 week range.  He needs to
be doing core stabilization procedures, abdominal
isometrics, stretching, hamstring stretching,
regular walking and working on weight loss.  This
gentleman needs to return to work as soon as
possible.  I do not see anything on my exam that
would place him in a light duty category and I
think that it would not be unreasonable in a
return to work at regular duty.  This concludes my
Independent Medical Evaluation on Mr. Elvis
Garren.  My opinions are given within a reasonable
degree of medical probability based on my review
of the patient and his extensive medical
records....

Dr. Baskin stated on February 14, 2012, “Having gone

back through the record several times since I saw Mr.

Garren, I am going to change my opinion regarding his

impairment.  It would appear that his disc bulge was most

certainly degenerative in nature and preexisting his work

injury of 2/11/10.  Review of his records again does not

reveal compelling evidence that he sustained a new injury to



GARREN - G001417 18

his back with any objective findings on 2/11/10.  I think my

rating of 5% to the whole person was unfounded.”     

A pre-hearing order was filed on September 24, 2012. 

The claimant contended, among other things, that he

sustained compensable injuries on February 11, 2010 and had

been paid temporary total disability benefits.  The claimant

contend that he was entitled to vocational rehabilitation. 

The claimant reserved the right to pursue other benefits. 

The respondents contended, among other things, that

additional medical treatment with Dr. Ackerman was not

reasonably necessary in connection with the compensable

injury.    

The parties agreed to litigate the following issues:

1.  Whether the claimant is entitled to temporary
total disability benefits.
2.  Whether the claimant is entitled to additional
medical treatment.
3.  Whether the claimant is entitled to permanent
partial disability benefits.
4.  Whether the claimant is entitled to vocational
rehabilitation.
5.  Whether the claimant is entitled to a
controverted attorney’s fee.

  
A hearing was held on November 15, 2012.  The claimant

wore a back brace at the hearing and testified, “I have this

stabbing pain across my lower back.  And the numbness runs

down my left leg to my left heel and my right leg down the
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front to my center three toes on the right.”  The claimant

contended that he was entitled to temporary total disability

benefits from April 1, 2011 through September 13, 2011.  The

claimant contended that he was entitled to additional

medical treatment for his back from April 1, 2011 through

September 13, 2011.  The claimant reserved the issues of

permanent partial disability and vocational rehabilitation.  

An administrative law judge filed an opinion on

February 13, 2013.  The administrative law judge found that

claimant did not prove he was entitled to additional

temporary total disability benefits or additional medical

treatment.    

The claimant appeals to the Full Commission.

II.  ADJUDICATION

A.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period continues until the
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employee is as far restored as the permanent character of

the injury will permit.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).  If the underlying

condition causing the disability has become stable and if

nothing further in the way of treatment will improve that

condition, the healing period has ended.  Id.  The

determination of when the healing period ends is a question

of fact for the Commission.  Porter Seed Cleaning, Inc. v.

Skinner, 1 Ark. App. 235, 615 S.W.2d 380 (1981).

An administrative law judge found in the present

matter, “3.  Claimant has not proven by a preponderance of

the evidence that he is entitled to additional temporary

total disability benefits on and after April 1, 2011.”  The

Full Commission affirms this finding.  The parties

stipulated that the claimant sustained compensable injuries

to his left knee, left elbow, and lower back on February 11,

2010.  The claimant testified that he slipped and fell while

performing employment services.  Dr. Long reported on

February 15, 2010 that the claimant’s symptoms were

consistent with a lumbar strain.  Dr. Cathey examined the

claimant on April 5, 2010 and reported that a lumbar MRI

showed degenerative changes at L5-S1.  Dr. Cathey opined
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that the claimant was “not a candidate for any type of

lumbar disc surgery or other neurosurgical intervention.” 

Dr. Pearce performed left knee surgery on April 8, 2010. 

Dr. Pearce assigned a 5% permanent impairment rating to the

claimant’s left knee on May 20, 2010, which rating the

respondents accepted and paid.  The claimant does not

contend that he is entitled to additional temporary total

disability benefits referable to the compensable injuries to

the claimant’s left knee or left elbow.  The record

indicates that the claimant was provided medication,

physical therapy, and injections for his compensable low

back injury.

Dr. Saer examined the claimant on July 23, 2010 and

opined that the claimant had a small disk protrusion at L5-

S1, but “I don’t think he’s going to need surgical treatment

for this....Doing a microdiskectomy is not going to help

him.”  Dr. Saer opined that the claimant had sustained a

“lumbar strain” and would not require surgery.  On September

17, 2010, Dr. Saer reiterated his opinion that the claimant

had sustained a lumbar sprain or strain and that the

claimant did not need surgery.  Dr. Sprinkle stated on April

1, 2011 that the claimant was “at maximum medical
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improvement.”  Dr. Baskin also subsequently opined that the

claimant had reached maximum medical improvement.  The Full

Commission recognizes Dr. Ackerman’s stated opinion on July

6, 2011 that the claimant was “not at maximum medical

improvement.”  It is within the Commission’s province to

weigh all of the medical evidence and to determine what is

most credible.  Minnesota Mining & Mfg. v. Baker, 337 Ark.

94, 989 S.W.2d 151 (1999).  In the present matter, the Full

Commission finds that the opinions of Dr. Sprinkle and Dr.

Baskin are entitled to more evidentiary weight than the

opinion of Dr. Ackerman regarding maximum medical

improvement.  The evidence demonstrates that the claimant

sustained a compensable lumbar strain.  Dr. Long, Dr.

Cathey, Dr. Saer, and Dr. Baskin all opined that the

claimant’s compensable lumbar strain would not require

surgical treatment.  We find that these opinions are also

entitled to significant evidentiary weight.    

Based on the medical evidence of record, including the

expert opinions of Dr. Sprinkle and Dr. Baskin, the Full

Commission finds that the claimant reached the end of his

healing period no later than April 1, 2011.  The record

demonstrates that the claimant was as far restored as the
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permanent character of his compensable lumbar strain would

permit no later than April 1, 2011.  A claimant cannot be

awarded temporary total disability benefits after his

healing period has ended.  Elk Roofing Co. v. Pinson, 22

Ark. App. 191, 737 S.W.2d 661 (1987).  Continued complaints

of pain are not sufficient to extend an employee’s healing

period . Mad Butcher, Inc., supra.  The Full Commission

finds that the claimant did not prove he was entitled to

temporary total disability benefits after April 1, 2011.  

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably

necessary medical treatment is a question of fact for the
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Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “4.  Claimant has not proven by a preponderance of

the evidence that he has not shown that any of his back

treatment after April 1, 2011 was reasonable and necessary.” 

The Full Commission finds that the claimant proved the

medical treatment of record provided through September 13,

2011 was reasonably necessary.  The claimant sustained a

compensable injury to his lower back, in the form of a

lumbar sprain, on February 11, 2010.  The claimant

subsequently received medical treatment from Dr. Long, Dr.

Cathey, Dr. Saer, and Dr. Sprinkle.  The Full Commission has

found that the claimant reached maximum medical improvement

for his compensable injury no later than April 1, 2011. 

However, it is well-settled that a claimant may be entitled

to ongoing medical treatment after the healing period has

ended, if the medical treatment is geared toward management

of the claimant’s injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).  

In the present matter, the claimant contends that he is

entitled to additional medical treatment for his back from
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April 1, 2011 through September 13, 2011.  On May 17, 2011,

Dr. Long recommended additional diagnostic testing and a

referral for pain management.  An MRI on May 19, 2011 showed

disc degeneration at L5-S1.  Dr. Long recommended on June

20, 2011 that the claimant see Dr. Ackerman.  Dr. Ackerman

ordered a whole-body bone scan, which was performed on June

30, 2011 with the impression, “Normal exam.”  Dr. Ackerman

recommended facet injections.  The Commission notes that the

claimant benefitted from facet injections he received in

December 2010.  Dr. Ackerman performed additional lumbar

facet injections in July 2011.  Dr. Ackerman performed nerve

blocks on July 28, 2011 and September 13, 2011.  The Full

Commission finds that the medical treatment of record

provided until September 13, 2011 was reasonably necessary

in connection with the February 11, 2010 compensable injury. 

Based on our de novo review of the entire record, the

Full Commission finds that the claimant did not prove he was

entitled to additional temporary total disability benefits. 

We find that the claimant proved he was entitled to the

medical treatment of record provided from April 1, 2011

through September 13, 2011.  The respondents are entitled to

an appropriate offset in accordance with Ark. Code Ann. §11-
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9-411(Supp. 2007).  For prevailing on the issue of

additional medical treatment through September 13, 2011, the

claimant’s attorney is entitled to a fee of five hundred

dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur with the majority opinion finding that the claimant

is entitled to additional medical treatment from April 1,

2011 through September 13, 2011.  However, I must

respectfully dissent from the remainder of the opinion

finding that the claimant is not entitled to further

additional medical treatment or additional temporary total

disability benefits. 
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          The claimant has been employed performing heavy

manual labor jobs since at least 1999.  In 1999, he had

problems in his neck and thoracic and lumbar spine.  He was

able to return to very heavy work after that, with one brief

episode of back pain and physical therapy approximately six

years prior to the hearing.  A report in 2004 showed that

the claimant needed an MRI of his cervical and thoracic

spine, and not of his lumbar spine.  The claimant testified

and the record supports a finding that, while he had some

episodes of lumbar issues, after 1999 he did not need

medical treatment of his lumbar spine and he was able to

perform heavy manual labor.  He did not have back problems

in the two years that he worked for the respondent employer,

despite the very physical work he performed for them in the

gas fields, driving a tanker truck, moving hoses for

unloading the fuel, and lifting coupling devices and 55-

gallon drums.   He lifted and manipulated items weighing

from 45 to 150 pounds.  He also climbed up to the top of the

tanker and back down, using a ladder.  During that time, he

worked 70 hours a week.

          On February 11, 2010, he slipped and fell on his

side, sustaining a compensable injury to his left elbow and
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knee and his lower back.  He sustained a five percent

permanent anatomical impairment rating as a result.  The

medical records and the claimant’s testimony show that his

knee and elbow injuries were resolved before April 1, 2011. 

He sought additional benefits after that date, due to his

lower back injury.  

          The claimant was evaluated by several physicians. 

At the time that Dr. Sprinkle stopped seeing him, the

claimant was still having pain and numbness.  He had a

constant stabbing pain across his lower back, which “got a

lot worse” if he stood or sat still too long.  He had

numbness running down his left leg to his left heel and down

the front of his right leg to the center three toes of his

right foot.  He had a throbbing, aching pain in his legs

when he stood too long.  He had those symptoms up to the

time of the hearing.  He wore a back brace at the hearing. 

When Dr. Sprinkle stopped seeing the claimant, he gave him a

three-month prescription for his medications.

          After the claimant was informed that the carrier

would no longer provide treatment, he sought care from Dr.

Long through his wife’s health insurance policy, because he

needed some relief.  Dr. Long referred him to Dr. Ackerman,
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who provided a TENS unit, a back brace, muscle relaxers,

pain relievers, sleep medication, and injections.  His

treatment under Dr. Ackerman remained the same.  He had

injections in his low back in June, and he was due for

another set in January or February.  During his treatment by

Dr. Long and Dr. Ackerman, the claimant was unable to work. 

Dr. Ackerman had not released him to work.  He was unable to

work because of the muscle relaxers he took, and because of

his poor sleep.  He had to nap in the afternoon.  He could

not stand or sit for too long.  He had difficulty focusing. 

He was not supposed to drive while taking the muscle

relaxers, according to DOT rules.  He could not pass a DOT

physical while taking the muscle relaxers.  On a typical

day, he did dishes, made beds and did laundry.  He exercised

three times a week.

          The Court of Appeals, in Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 5, 145 S.W.3d 383 (2004)

explained that:

In workers' compensation law, an
employer takes the employee as he finds
him, and employment circumstances that
aggravate preexisting conditions are
compensable. Heritage Baptist Temple v.
Robison, 82 Ark. App. 460, 120 S.W.3d
150 (2003). An aggravation of a
preexisting noncompensable condition by
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a compensable injury is, itself,
compensable. Id. An aggravation is a new
injury resulting from an independent
incident. Id. An aggravation, being a
new injury with an independent cause,
must meet the definition of a
compensable injury in order to establish
compensability for the aggravation. Id.  

          The claimant's need for all the treatment he

received was the compensable injury.  This claim is similar

to the claim in Estridge v. Waste Management, 343 Ark. 276,

33 S.W.3d 167(2000), in that the claimant undisputedly

suffered a compensable injury and in that there is a dispute

as to whether there is a causal connection between the

injury and the medical treatment.  As the court in Estridge

explained, the claimant does not have to prove that the

injury is the major cause of the need for treatment in the

case of an accidental injury.   Ark. Code Ann. §

11-9-102(4)(A)(i).  A causal connection is established when

the compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the disability

or need for treatment.  Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004).  While the claimant does

have degenerative problems and a history of lower back pain,

the medical records and the claimant's testimony show that
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the accidental injury at work on February 11, 2010, when he

slipped and fell on ice, striking the ground injuring his

elbow, knee, and lower back, either caused or precipitated

the need for medication, physical therapy, injections,

medication and other recommended treatment.  As in Estridge,

“that is clear.”  Estridge, 343 Ark. at 282. 

          There is no question that, at a minimum, the

claimant’s fall was a factor in his need for treatment.  The

last medical report concerning his lumbar spine prior to the

accident was in 1999.  MRI reports from 1999 (lumbar spine)

and 2004 (cervical and thoracic spine) show that the

claimant had a disk bulge at L5-S1, but on March 15, 2010,

mere weeks after the injury, an MRI showed a disk herniation

and radial tear at L5-S1.  Certainly, the disk herniation

and radial tear and the development of new and severe low

back pain show that the claimant sustained a low back injury

at the time of his slip and fall.  Even if the radial tear

could somehow be dismissed as a new finding, which I do not

believe can be done, the fact remains that the claimant was

able to function and do his heavy labor without medical

treatment of his lumbar spine from 1999 until the date of

the injury, and that from the date of the injury forward,
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the claimant was not able to function or do his heavy labor

job and required medical treatment of his lumbar spine. 

Thus, the causal connection is established.

          The fact that the claimant was able to perform

very heavy work until the date of the injury, and then was

no longer able to perform that work up to and after April 1,

2011, supports a finding that the symptoms in April and

later were related to the slip and fall and not to pre-

existing degenerative change.  His pre-existing degenerative

issues were asymptomatic.  If he had recovered from his

work-related injury and was only suffering from his pre-

existing degenerative changes, then he should be symptom-

free.  If he had symptomatic degenerative changes, those

must be a compensable consequence of the work-related

injury, because he was symptom-free prior to the slip and

fall.

          Dr. Sprinkle intended more treatment of the

claimant than he was able to have approved by the carrier. 

Thus, his determination of maximum medical improvement was

premature.  Dr. Sprinkle based his statement that the

claimant was at maximum medical improvement on the fact that

the radiofrequency ablation had been denied by the carrier,
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and that there was no surgical option, and physical therapy

had been done.  Therefore, he had nothing else to offer the

claimant, and so he was at maximum medical improvement. 

This is not a sound basis for maximum medical improvement,

and only reveals Dr. Sprinkle’s misunderstanding of the

legal issues involved.  There was treatment available to

address the claimant’s condition.  The fact that the carrier

would not pay for it does not change this fact.

          Dr. Ackerman had been providing Dr. Sprinkle’s

recommended treatment through the claimant’s health

insurance, and Dr. Ackerman felt the claimant was not at

maximum medical improvement.  Also, Dr. Ackerman had

proceeded with medial branch nerve blocks at L5-S1, L4-5 and

L3-4, as noted to be necessary prior to a radiofrequency

ablation by the utilization review program.  His treatment

is an extension of the treatment provided for the slip and

fall and meets the protocol defined by the utilization

review document.  No treatment was necessary, from 1999

until the date of the accident.  From the date of the

accident, the claimant’s symptoms were consistent, while

steadily increasing.  The majority’s determination that the

claimant reached his healing period in April 2011 and that
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he needed no further treatment after September 13, 2011 is

not supported by the record.

          I find that the claimant’s complaints and symptoms

continue to be related to the work-related slip and fall and

that he is entitled to temporary total disability benefits

between April 1, 2011 until such time as he is determined to

be at maximum medical improvement, additional medical

benefits to include the treatment received from Dr. Long and

Dr. Ackerman, and for continued additional treatment by Dr.

Ackerman.

          For the foregoing reasons, I concur, in part,

with, but must respectfully dissent, in part, from the

majority opinion.

______________________________
                         PHILIP A. HOOD, Commissioner


