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Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 24, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Workers’ Compensation
Commission has jurisdiction of
this claim in which the
employee-employer-carrier
relationship existed on
December 15, 2010, at which
time the claimant sustained a
back injury at a compensation
rate of $194.00. Medical
expenses and two weeks of
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temporary total disability
benefits were paid before this
claim was controverted on
January 3, 2011. Some benefits
have been paid by the group
carrier, Blue Cross/Blue
Shield. The claimant has
applied for Social Security
Disability.

2. The claimant has failed to prove by a
preponderance of the credible evidence
that she sustained a compensable injury,
caused by a specific incident, arising
out of and in the course of her
employment which produced physical bodily
harm, supported by objective findings,
requiring medical treatment or producing
disability, pursuant to Ark. Code Ann.
§11-9-102. 

3. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison, fees and
expenses within thirty days of receipt of
the bill.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.
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Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant has proven that she sustained a compensable

injury to her back on December 15, 2010, when she pulled

a patient up in bed.  The evidence does not support the

reasoning adopted by the majority that the claimant’s

history of complaints of radiating leg pain prior to her

injury correlated with the post-injury MRI scan which

necessitated surgery and that there was no objective

proof that work aggravated a pre-existing condition and,
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therefore, the injury was not compensable.

The Court of Appeals, in Williams v. L&W

Janitorial, Inc., 85 Ark. App. 1, 5, 145 S.W.3d 383

(2004) explained that:

In workers' compensation law, an employer
takes the employee as he finds him, and
employment circumstances that aggravate
preexisting conditions are compensable.
Heritage Baptist Temple v. Robison, 82 Ark.
App. 460, 120 S.W.3d 150 (2003).  An
aggravation of a preexisting noncompensable
condition by a compensable injury is, itself,
compensable.  Id.  An aggravation is a new
injury resulting from an independent incident. 
Id.  An aggravation, being a new injury with
an independent cause, must meet the definition
of a compensable injury in order to establish
compensability for the aggravation.  Id.  

Essentially, the Court said that if the

situation meets the elements of compensability,

including causation, the fact that there was a pre-

existing condition is not a bar to compensability.  On

the issue of causation, the Arkansas Supreme Court, in

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d

167(2000), noted that the claimant does not have to

prove that the injury is the major cause of the need for

treatment in the case of an accidental injury.  Ark.

Code Ann. § 11-9-102(4)(A)(i).  A causal connection is

established when the compensable injury is found to be
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“a factor” in the resulting need for medical treatment,

even though the compensable injury is not the major

cause of the disability or need for treatment.  Williams

v. L&W Janitorial, Inc., supra.

In this claim, the only element of

compensability in question was whether the injury arose

out of and in the course of the claimant’s employment. 

There is no question that the injury caused internal or

external physical harm to the body which required

medical services or resulted in disability, that medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), established the injury,

or that the injury was caused by a specific incident and

is identifiable by time and place of occurrence.  Ark.

Code Ann. §11-9-102(4)(A)(i); Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  The issue in this claim is whether the event on

December 15, 2010 caused the claimant’s need for

treatment and disability, or was her pre-existing

condition the cause?  

The record supports a factual finding that the

claimant had a history of some cervical, thoracic and

lumbar back problems.  There is a medical record from
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January 2006, in which she had a lumbar strain.  There

is no other record from 2006 in which she made a

reference to any symptom relating to her lower back.  In

March 2007, she fell and was seen for low back pain. 

She was subsequently seen regularly for cervical

problems relating to the same fall.  From March 15, 2007

until August 13, 2007, she was seen seven times for

symptoms relating to that fall without mention of lumbar

or leg symptoms.  She testified that she received

physical therapy for her neck and mid-back but not her

low back.  Even when mentioned again on August 13, Dr.

Pennington only sought an MRI of her cervical and

thoracic spine, and not of her lumbar spine.  Again, in

September, Dr. Pennington did not refer to her lumbar

spine despite two detailed notations to her record, or

in October, other than to note, along with her other

conditions, such as heartburn, that she had a history of

low back pain, without any note of current symptoms or

findings.

The claimant was seen in Dr. Pennington’s

clinic on April 3, 2008 and September 26, 2008, with no

mention of lumbar symptoms or findings.  The next record

is almost ten months later, when on July 7, 2009, she
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saw Dr. Pennington with significant neck issues but no

mention of her lumbar spine.  On December 19, 2009, the

claimant saw Dr. Pennington with low back pain going

down her right leg after she caught her daughter who had

fainted.  The diagnosis was acute lumbar strain, for

which she was given a muscle relaxer and a pain

reliever.  The next record is five months later, when

she presented to Dr. Pennington with body aches, poor

sleep, and a morning headache.  While pain medication

was prescribed, the focus of the visit was her stress. 

Anti-anxiety and anti-depressants were also prescribed. 

Her lumbar spine was not mentioned.  On November 4,

2010, the claimant saw Dr. Pennington with hand and

shoulder pain and increasing stress.  There was no

mention of back pain.

One year passed between the last complaint of

lumbar pain and the claimant’s work-related injury.  One

year passed without a complaint concerning her lumbar

spine or legs and without a finding of any type of

lumbar issue.  This is not a situation in which the

claimant had recent medical records documenting similar

symptoms before and after her injury.  In fact, the

claimant’s lumbar spine was not the focus of Dr.
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Pennington’s treatment in 2007, although she admittedly

had some symptoms.  Her lumbar spine was mentioned in

March 2007, at which time she actually had lumbar

symptoms, in August 2007, at which time Dr. Pennington

remarked that she had some lumbar issues but chose to

have cervical and thoracic MRIs but not a lumbar MRI,

and in October 2007, when her lumbar spine was mentioned

in a history.  The claimant has not had a continuing

thread of lumbar symptoms which can be followed from

2007 through the claimant’s treatment of her work-

related injury.

The record firmly supports a finding that she

was functioning and without lumbar symptoms or treatment

of lumbar symptoms at the time of (and for one year

prior to) her December 15, 2010 injury.

The record also firmly supports a finding that

she was able to perform the same type of work from 2001

to 2009, and then for the respondent employer between

October and December 15, 2010.  She worked through a

company to provide home health services to her mother,

who was wheelchair-bound, doing the same type of care -

feeding, bathing, assistance in getting in and out of

bed and to use the restroom, that she performed for the
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respondent-employer.  The claimant worked, providing

these services for her mother, until October 7, 2009,

when her mother passed away.  During that time, she had

back pain once in 2006, and in 2007 from a fall, and in

2009 when her daughter fainted.  She did not have to

take time off of taking care of her mother during those

episodes.  The claimant attended school from January to

May 2010, and she took care of her daughter’s new baby

from July to September 2010.  She went to work for the

respondent-employer in October 2010, providing the same

kind of care for elderly patients with mobility issues.

The claimant testified that she when she had

back problems, she would receive treatment and recover,

and go back to her regular work and activities.  The

December 2010 injury was the first time that she had not

been able to recover and get back to work.  

The claimant was injured while working on

December 15, 2010, when she pulled a patient up in bed. 

She underwent conservative treatment which failed to

resolve her symptoms of low back pain going down into

her right leg, with tingling and numbness.  On April 4,

2011, Dr. Adametz performed a right L4-5 hemilaminectomy

and discectomy.  His pre- and post-operative diagnoses
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were right L4-5 disk herniation.  The claimant’s

condition initially improved, although not completely. 

She did not get the improvement that she had expected. 

She had good days and bad days.  

While the claimant does have degenerative

problems and a history of lower back pain, the medical

records and the claimant's testimony show that the

accidental injury at work on December 15, 2010, when she

pulled a patient up in bed at work, either caused or

precipitated the need for medication, physical therapy,

and surgery.  As in Estridge, “that is clear.” 

Estridge, 343 Ark. at 282. 

A conclusion that the claimant had a need for

surgery prior to the December 15, 2010 incident is

necessarily based upon speculation, which is

inappropriate.  The claimant did not have back

complaints or treatment of her lumbar spine after

December 2008.  There was no mention of a need for

lumbar surgery prior to the December 2010 incident. 

There is no indication for surgery where a spinal

condition is asymptomatic.

The majority affirmed the Administrative Law

Judge’s conclusion that the post-injury MRI results
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explained the claimant’s pre-injury complaints. 

However, this is not determinative, because a pre-

existing condition does not defeat compensability, as

discussed above, and because any pre-existing condition

which the claimant may have had did not prevent her from

working prior to the accident, did not produce symptoms

or a need for treatment in the year prior to the

incident, and did not generate a recommendation for

surgery prior to the work-related incident.  There is no

evidence that the claimant had sustained a disc

herniation prior to the work-related incident.  Dr.

Pennington stated that he felt that her 2007 issues were

muscular in nature, and the record shows that the

claimant’s 2009 symptoms resolved sufficiently to

require no further attention.

There is some suggestion that the medication

the claimant took for menstrual cramping could have

hidden her symptoms.  First, that is speculative. 

Second, there is no evidence to support this suggestion. 

Third, even if such medication hid her symptoms before

the work-related incident, it certainly did not after

the incident.  Therefore, the symptoms had changed

significantly to no longer be masked by that medication,
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and thus the evidence is still irrefutable that the

work-related injury caused her need for treatment and

any disability.

The claimant either sustained a new injury or

an aggravation of a pre-existing condition on December

15, 2010, which caused her to go from asymptomatic to

symptomatic and from not needing surgery to needing

surgery.  The 2010 compensable injury was, at a minimum,

a large factor in her need for treatment, and under

Williams, supra, the claimant has proven the causal

relationship between the work-related incident and her

need for treatment.  I submit that the evidence supports

a finding that the 2010 injury was the only cause of her

need for treatment.  Absent the 2010 injury, the medical

records suggest that she would have continued to

function as she had for the prior year, that is, without

lumbar and radicular pain, and from 2006 without a need

for surgery.

I would award medical and indemnity benefits

for the claimant’s compensable injury to her lumbar

spine on December 15, 2010, as well as attorney’s fees.
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For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


