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Decision of Administrative Law Judge: Remanded.

OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed January 4, 2013.  The administrative law judge

found that the claimant proved she sustained a compensable

injury.  The Full Commission remands this case to the

administrative law judge for proper findings of fact.  

The claimant contends that she sustained a compensable

injury in accordance with Ark. Code Ann. §11-9-
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102(4)(A)(ii)(Repl. 2002).  Ark. Code Ann. §11-9-

102(4)(A)(ii)(a)(Repl. 2002) provides that an employee must

prove by a preponderance of the evidence that her injury was

“Caused by rapid repetitive motion.”  The standard for

determining whether an alleged compensable injury was caused

by rapid repetitive motion is a two-pronged test: (1) the

tasks must be repetitive, and (2) the repetitive motion must

be rapid.  See Malone v. Texarkana Pub. Schools, 333 Ark.

343, 969 S.W.2d 644 (1998).  

In the present matter, the administrative law judge

found that the claimant proved she sustained a compensable

injury “due to the repetitive nature of her work for the

respondent.”  The administrative law judge made no finding

with regard to whether the claimant’s alleged injury was

caused by “rapid repetitive motion.”  In addition, the

administrative law judge erroneously cited Ark. State Hwy.

Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981) in

awarding the claimant temporary total disability benefits. 

An employee who has suffered a scheduled injury is to

receive temporary total or temporary partial disability

benefits during her healing period or until she returns to

work, regardless of whether she has demonstrated that she is



FRIEND - G204721 3

actually incapacitated from earning wages.  See, Ark. Code

Ann. §11-9-521(a)(Repl. 2002); Wheeler Constr. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The

Supreme Court’s holding in Breshears pertains to unscheduled

injuries and is not applicable in the instant matter, where

the claimant contends that she sustained a compensable

scheduled injury.  

The Full Commission therefore remands this case to the

administrative law judge.  We direct the administrative law

judge to enter findings of fact regarding each pertinent

element of Ark. Code Ann. §11-9-102(4)(A)(ii)(Repl. 2002)

and following, including whether or not the claimant’s

alleged injury was caused by rapid repetitive motion.  We

direct the administrative law judge to enter findings of

fact based on the record currently established before the

Commission.  If the administrative law judge finds that the

claimant sustained a compensable injury in accordance with

all of the applicable statutory requirements, then the Full

Commission directs the administrative law judge to also

enter proper findings of fact regarding temporary total

disability benefits, in accordance with the well-established
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standards announced by the Court of Appeals in Wheeler

Constr. Co., supra.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs.

CONCURRING OPINION

          While I concur with the majority opinion finding

that this claim should be remanded to the Administrative Law

Judge for proper findings of fact, I write separately in

order to address the applicability of our statutory

requirements for proving a gradual onset injury, as opposed

to a specific incident injury.

          Act 796 recognizes certain specified exceptions to

the general limitation of compensable injuries to those

injuries which are caused by specific incident and which are

identifiable by time and place of occurrence.  These

exceptions are set forth in Ark. Code Ann. § 11-9-

102(4)(A)(ii) through § 11-9-102(4)(A)(vi)(Repl. 2002). 

Claims for injuries caused by rapid repetitive motion are
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among those exceptions listed in Ark. Code Ann. § 11-9-

102(4)(A)(ii).

          To satisfy the definitional requirements for

injuries falling under Ark. Code Ann. § 11-9-102(4)(A)(ii),

the claimant still must prove by a preponderance of the

evidence that she sustained internal or external damage to

the body as the result of an injury that arose out of and in

the course of employment, and the employee still must

establish the compensability of the claim with medical

evidence, supported by objective findings.  However, in

addition to these requirements, if the injury falls under

one of the exceptions enumerated under Ark. Code Ann. § 11-

9-102(4)(A)(ii), the "resultant condition is compensable

only if the alleged compensable injury is the major cause of

the disability or need for treatment."  Ark. Code Ann. § 11-

9-102(4)(E)(ii)(Repl. 2002).

          Pursuant to Ark. Code Ann. §11-9-102(4)(A)(ii), an

injury causing internal or external physical harm to the

body and arising out of and in the course of employment if

it is not caused by a specific incident or is not

identifiable by time and place of occurrence is compensable

if it is caused by rapid repetitive motion.  The issue of
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whether an injury meets the rapid repetitive motion

requirement will ordinarily be a question of fact, not one

of law.  However, although a question of fact, the

Commission must apply the appropriate law to the evidence to

reach a conclusion.  Westside High School, supra; Malone,

supra.  The Arkansas Supreme Court in Malone, supra,

explained that because the legislature had not established

guidelines necessary to the determination of what

constitutes “rapid and repetitive motion”, that

determination is made on a case-by-case basis. 

          With regard to gradual onset injuries, other than

carpal tunnel syndrome, the Court has given the Commission

some guidance in analyzing rapid repetitive claims.  The

standard set out in Malone v. Texarkana Pub. Schs., 333 Ark.

343, 969 S.W.2d 644 (1988), for analyzing whether an injury

is caused by rapid repetitive motion, is a two-pronged test:

(1) the tasks must be repetitive, and (2) the repetitive

motion must be rapid.  As a threshold issue, the tasks must

be repetitive, or the rapidity element is not reached. 

Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002).  Arguably, even repetitive tasks and

rapid work, standing alone, do not satisfy the definition;
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the repetitive tasks must be completed rapidly.  Westside

High School, supra. 

          In Baysinger v. Air Systems, Inc., 55 Ark. 174,

934 S.W.2d 230 (1996), the Court held that multiple tasks

may be considered together in determining whether the

repetitive requirement has been met.  In Kildow v. Baldwin

Piano and Organ, 58 Ark. App. 194, 948 S.W.2d 100 (1997),

the Court held that the ordinary meaning of rapid means

swift or quick.

          In determining whether a worker’s injury was the

result of repetitive and rapid motion, the appellate courts

have required some showing of how rapidly the repetitive

actions were performed.  See, Lay v. United Parcel Service,

58 Ark. App. 35, 944 S.W.2d 867 (1997)(the Court of Appeals

declined to find work duties satisfied the definition of

rapid repetitive motion when the duties or tasks were

separated by periods of several minutes or more); Hapney v.

Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d 777 (2000)

(Commission's denial of benefits reversed where movements

repeated every twenty seconds); Parker v. Atlantic Research

Corp., 87 Ark. App. 145, 189 S.W.3d 449 (2004) (where the

Commission found that appellant's job duties fell within the
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meaning of rapid repetitive motion, considering the multiple

tasks that she was required to perform at high volume and

with quick and fast movements in a repetitive nature over

the course of a sometimes ten-to-twelve hour shift, six to

seven days a week, there was substantial evidence to support

the Commission's finding that appellant's job duties

required rapid repetitive motion); High Capacity Prods. v.

Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998) (movements

repeated every fifteen seconds found to be sufficiently

"rapid").

          In Boyd v. Dana Corp., 62 Ark. App. 78, 966 S.W.2d

946 (1998), the Court of Appeals compared the duties of a

worker who repeated a four-step metal fabricating process

approximately 100 to 125 times per shift to the duties of a

delivery man whose repetitive motions were separated by

intervals of several minutes.  In comparing these two

situations, the Court of Appeals found that the metal

fabricating process involving 100 to 125 parts per hour was

sufficiently rapid and repetitive to satisfy the

requirements of Act 796 of 1993, in that brief intervals of

1.5 minutes between activities did not rise to a period of

“several minutes or more” as stated in Lay, supra.
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          Likewise, in Le v. Superior Industries, Full

Commission Opinion, February 12, 1999 (Claim No. E708248),

the Commission determined that the claimant’s position

required rapid and repetitive motion sufficient to satisfy

the Act where the claimant handled approximately 30 tire

rims per hour for 50 or more hours per week.  She processed

approximately 300 wheels per shift using essentially the

same four steps: (1) lifting a wheel rim onto a table, (2)

sanding the wheel with a circular motion, (3) deburring the

wheel with a pneumatic grinder, and (4) lifting the wheel

onto a cart or bin.  When the plant ran chrome wheels, the

claimant was also required to use a four-pound stamper and a

five pound shop hammer to mark each wheel.  The tasks were

clearly repetitive.  The Commission applied the analysis of

the Court of Appeals in Boyd, supra, to determine that the

tasks were performed rapidly under the Act.

          In contrast to Le, supra, in McDonald v. Tyson

Foods, Inc., Full Commission Opinion, June 3, 1999 (Claim

No. E713336), the claimant failed to satisfy the elements of

proof for a gradual onset injury.  In McDonald, supra, the

claimant’s physicians opined that her work was conducive to

or was sufficient to account for the claimant’s clinical
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findings.  However, this was insufficient to make a finding

that the claimant had satisfied the rapid repetitive motion

element of proof necessary to prove the compensability of

her claim in that the Commission found that the claimant

must “present more evidence than medical opinions linking

her condition to her work.”  The Commission concluded that

the claimant had failed to satisfy her burden of proof where

there was no evidence with regard to the rate of speed

within which the claimant performed the tasks of lifting the

belts on the machine which she contended was the repetitive

task responsible for her injury. 

          In Rodman v. ACX Technologies, Full Commission

Opinion, July 8, 1999 (Claim No. E804579), the Commission

noted that the Court of Appeals has stated it “must consider

the positioning of the part of the body as well as the

number of movements the claimant has to undergo to determine

if the movement is ‘rapid and repetitive’.”  See, Patterson

v. Frito-Lay, Inc., 66 Ark. App. 159, 992 S.W.2d 130 (1999). 

In Rodman, supra, the claimant failed to prove a gradual

onset cervical injury where there was no evidence as to the

position of her neck or cervical spine during the repetitive

tasks she performed with her upper extremities.  The
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Commission also found that the claimant had failed to prove

that the repetitive motions of her upper extremities were

performed rapidly under the two-prong test set forth in

Malone, supra, because the claimant testified that “she had

to be deliberate and careful in performing her job

functions, but that she also tried to perform these

deliberate and careful moves as fast as she could.”  The

Commission stated that “this testimony does not satisfy the

rapid repetitive motion requirement.  There is void from the

record any persuasive evidence which would establish the

speed at which claimant performed her job duties.”

          Finally, most recently in Pearson v. Workforce &

Wausau Insurance Co., 2012 Ark. 406, ___ S.W.__ ___ (2012),

the Arkansas Supreme Court vacated an earlier decision by

the Court of Appeals which found that the claimant had

proven that he sustained a gradual onset injury, and it

reversed the Commission’s finding that the claimant had

failed to prove he sustained a compensable injury of any

kind to his left-great toe.  In that case, the high Court

found that while the Court of Appeals erred in finding that

the claimant, a diabetic, had sustained a compensable injury

to his toe as the result of rapid and repetitive motion, the



Friend - G204721

             

12

Commission had erred in finding that the claimant had failed

to prove that his injury was likewise the result of a

specific incident.  Finding that the claimant proved he

sustained a compensable, specific injury to his big toe, the

Court considered, among other things, the claimant’s

testimony (which the Commission failed to discredit), that

he developed a blister on his left toe a couple of hours

after coming to work due to his toe rubbing against his

steel-toed boot.  In finding that the claimant had proven

his claim for compensability, the Pearson Court stated that

“the statute only requires that the claimant prove that the

occurrence of the injury is capable of being identified.” 

Edens v. Superior Marble & Glass, 346 Ark. 492, 58 S.W.2d

373 (2001) In conclusion, the Pearson Court stated:

In sum, there is an obvious, direct
correlation in the instant case between
the injury Pearson claimed he suffered
at work (the blister) and the specific
incident that he maintains caused that
injury (repeatedly walking across the
field wearing ill-fitting, work-supplied
boots). 

          Because the Court found that the claimant’s injury

resulting in a blister was caused by a specific incident, it

failed to address the rapid-repetitive claim for a gradual

onset injury. 
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          Moreover, in its analysis, the Court distinguished

Pearson from Weaver v. Nabors Drilling USA, 98 Ark. App.

161, 253 S.W.3d 30 (2007), wherein the claimant experienced

an onset of tingling and numbness in his hands after mixing

concrete “mud” with this hands at work.  Although an MRI

later revealed that Weaver had two herniated discs, the

Court affirmed the Commission’s denial of compensability on

the basis that the claimant proved only that he had an

injury, and that he felt pain at work.  Otherwise, Weaver

failed to establish that a specific incident occurred at

work that caused his injury.  

          In the present claim, the concurring commissioner

asserts that the act of walking requires neither an expert

opinion nor explanation from the claimant as to the

mechanics associated with that activity.  I note, however,

that this assumption falls short of the requirement for

proving a gradual onset injury in that the claimant must

prove by a preponderance of the evidence that her work-

required walking was repetitive, and that this repetitive

motion was rapid.  The same is true of climbing stairs,

which activity the claimant also attributes to her alleged

injury.  And, while I note that the claimant’s testimony
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reflects that she was moving constantly throughout her

shift, her testimony was controverted by the testimony of

Ellen  Doshier, who has performed the same job during a

different shift for several years.  While the administrative

law judge rejected this witness’s testimony on the basis

that she had “no direct knowledge” of the claimant’s work or

how she performed it, the law judge failed to make a finding

as to Ms. Doshier’s credibility.  Because the claimant’s

testimony is presumed controverted (See, Burnett v.

Philadelphia Life Insurance Co., 81 Ark. App. 300, 101

S.W.3d 843 (2003), I find that it is essential that a

determination be made as to Ms. Boshier’s credibility, as

well as the claimant’s.  Moreover, notwithstanding the

claimant’s testimony that her daily work activities involved

walking, climbing stairs, pushing, twisting, bending,

stooping, and pivoting, I find that the claimant’s

description of her work activities, absent findings of

credibility as to her testimony and that of Ms. Doshier, is

insufficient to satisfy the rapid repetitive motion

requirement in that there is void from the record any

persuasive evidence that the claimant’s daily work

activities were sufficiently repetitive and that they were
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conducted with such speed as to constitute rapid and

repetitive motion as it has been defined by the courts and

the Commission.  As previously stated, even repetitive tasks

and rapid work, standing alone, do not satisfy the

definition; the repetitive tasks must be completed rapidly. 

Westside High School, supra.

          Based on the above and foregoing, I concur with

the majority opinion that this claim must be remanded to the

Administrative Law Judge for proper findings of fact.

                              
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs.

CONCURRING OPINION

          After my de novo review of the entire record, I

concur with the majority opinion.  I write separately to

reflect upon the law and the facts.

RAPID REPETITIVE MOTION

          The claimant has argued that her knee injury is a

compensable rapid repetitive motion injury, under Ark. Code

Ann. §11-9-102(4)(A)(ii)(a).  The standard set out in Malone
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v. Texarkana Pub. Schs., 333 Ark. 343, 969 S.W.2d 644

(1988), for analyzing whether an injury is caused by rapid

repetitive motion, is a two-pronged test: (1) the tasks must

be repetitive, and (2) the repetitive motion must be rapid. 

As a threshold issue, the tasks must be repetitive, or the

rapidity element is not reached. Westside High School v.

Patterson, 79 Ark. App. 281, 86 S.W.3d 412 (2002). 

Arguably, even repetitive tasks and rapid work, standing

alone, do not satisfy the definition; the repetitive tasks

must be completed rapidly.  Westside High School, supra.

          If the motion at issue was a series of movements

to make a shoe or process a part in a machine, then specific

testimony as to the precise motions would be necessary for

the Commission to make a determination of rapid

repetitiveness.  However, the motion here is walking.  There

is no need for an expert or the claimant to explain to the

Commission what motions are involved in walking.  The

claimant did explain the activity she did during her shift

to meet her quota of belts processed, packed, and moved out

of her cell.  The motion at issue here is very simple -

walking and climbing stairs.
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          The claimant testified that she climbed up a

ladder to a platform fifty times over a twelve-hour shift. 

She climbed down that same ladder fifty times over a twelve-

hour shift.  Thus she was moving up or down the ladder every

seven and one-fifth minutes, taking three to seven steps. 

She took the steps “quickly.”  

          The claimant also testified that she was walking

or turning or pivoting throughout her shift.  She testified

that she did not have time to “stand around” in one place

during her shift.  She had to meet a quota.  She was moving

“all the time,” among three different grinders, a measuring

machine, a pack station, and three different pallets.  She

stated that she was moving “constantly.”  The claimant

explained:

You are not standing still at all.  You are moving
constantly.  And it is quick, and, you know, you
have to do everything quickly in order to make
your quota at the end of the day.  And like I
said, there is no standing around.  You are
working constantly.  And if it is not going up and
down the ladder doing something, it is packing,
twisting, turning, moving those pallets out. You
have to push those pallets once they are full
boxes too.  They are heavy, you know...

I am climbing the ladder to get to the platform
and I may be twisting to put on or take off the
wheels as well as loading belts.  That is
different than down on the floor packing and
walking around pallets and twisting to get belts. 
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And you might take the belt, coil it, twist, put
it in the box. Once they are packed and you are
going around all four sides of that pallet to do
this.  And then when it is done, you are pushing
that out.  It is quite a little jaunt to get
through your cell to push it out to where it is
going to be picked up by a forklift, so I’m
constantly pushing and twisting and moving all the
time...

You can twist your knee, your legs, your whole
body, you know, and ... if you are going around
the pallets, yeah, you are twisting your knees.

          Because her job required near constant walking or

stair climbing, punctuated with twisting, pushing, stooping,

bending and pivoting, for a twelve-hour shift, the motions

were rapid and repetitive both.  Walking is obviously

repetitive, as it is merely the same motion of one’s legs

and feet, left alternated with right.  Likewise, climbing

stairs is repetitive.  It is common sense, as well, that the

walking was rapid for purposes of the Act.  In Boyd v. Dana

Corp., 62 Ark. App. 78, 966 S.W.2d 946 (1998), a series of

repetitive motions, performed 115 to 120 times per day

separated by periods of only 1.5 minutes, constituted rapid

motion within the meaning of the statute.  In High Capacity

Prods. v. Moore, 61 Ark. App. 1, 962 S.W.2d 831 (1998),

movements repeated every fifteen seconds were found to be

sufficiently “rapid”.  Even a casual walk will produce
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repeated motions of the left foot of more than one every

fifteen seconds, and the claimant testified that she was

walking or climbing stairs constantly and quickly.  She did

not stand still during her work shift.  There is no question

that the claimant was using her knees in a rapid repetitive

fashion to walk from task to task, to walk while performing

tasks and to climb stairs, as well as to twist, push, stoop,

bend and pivot, and that this repetitive motion was more

rapid than the motions repeated every fifteen seconds in

High Capacity Prods., supra, and the motion of bending the

neck repeated every twenty seconds in Moody v. Addison Shoe

Co., 104 Ark. App. 27, 289 S.W.3d 115 (2008). 

TEMPORARY TOTAL DISABILITY BENEFITS 

          In order to be entitled to temporary total

disability compensation for a scheduled injury, the employee

must prove that she remains within her healing period and

that she has not returned to work.  Ark. Code Ann. Section

11-9-521(a) and Wheeler Construction Co. v. Armstrong, 73

Ark. App. 146, 41 S.W.3d 822 (2001).  The medical records

show that the claimant was taken off work on April 24, 2012

and has not yet been released to return to work by any

doctor.  The claimant testified that she had not returned to
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work.  Thus, she is entitled to temporary total disability

benefits for that time period.

          For the foregoing reasons, I concur with the

majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


