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OPINION AND ORDER

The claimant appeals the opinion of an

Administrative Law Judge wherein it was found that the

claimant failed to prove by a preponderance of the evidence

that he is entitled to additional medical treatment and to

additional temporary total disability benefits.  The

respondent cross-appeals a finding that the claimant’s

average weekly wage should be calculated on the basis that

he was a full-time employee.  Our carefully conducted de

novo review of this claim in its entirety reveals that the
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claimant has failed to prove that he is entitled to

additional medical treatment or to additional temporary

total disability benefits as a result of his compensable

back strain of April 8, 2010.  Therefore, we affirm this

portion of the Administrative Law Judge’s decision.  The

claimant has failed, however, to prove that he was a full-

time employee for purposes of calculating his average weekly

wage.  Therefore, this portion of the Administrative Law

Judge’s decision is hereby modified to reflect that the

claimant’s average weekly wage at the time of his

compensable injury was $358.15, with TTD/PPD rates of

$239/$179, respectively.

On April 8, 2010, the claimant injured his lower

back when he attempted to prevent a “walk-behind” saw from

falling off a trailer onto which it was being loaded.  The

claimant sought medical care on April 9, 2010, with Dr. John

Adametz pursuant to this incident.  A clinic note from that

date reflects that the claimant was diagnosed with lumbar,

thoracic, and groin strains, for which Dr. Adametz placed

him on modified duty, prescribed him medications, and

referred him for physical therapy.

On April 12, 2010, the claimant returned to Dr.

Adametz with complaints of worsening symptoms.  In his
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report of that visit, Dr. Adametz noted that the claimant

had not been working.  Dr. Adamtez continued the claimant on

modified duty and physical therapy.   

The record reflects that the claimant was seen in

the emergency department of St. Vincent’s Medial Center on

the evening of April 13, 2010, and was seen in follow-up the

next day by Dr. Adametz.  Subsequently, Dr. Adametz

scheduled the claimant for an MRI.  That study, which was

conducted on April 20, 2010, revealed an essentially normal

view of the claimant’s lumbar spine with the presence of

“very minimal” disc desiccation.   

Thereafter the claimant continued under the care

of Dr. Adametz, who noted that the claimant continued to

report no improvement in his symptoms in spite of

medications.  In his clinic report dated April 23, 2010, Dr.

Adametz noted that physical therapy was necessary due to the

claimant’s limited range of motion, decreased strength,

functional deficits, and clinically relevant pain.  In the

meantime, Dr. Adametz continued the claimant on restricted

activities, while noting that the claimant was not working

due to the unavailability of light duty.

On May 11, 2010, the claimant was seen by Dr.

Diaz, a urologist, for complaints associated with his right
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groin.  On June 10, 2010, the claimant underwent an

abdominal CT scan and a scrotal ultrasound.  These studies

were negative for evidence of urinary tract calculus,

inflammation, or obstruction, testicular torsion, or

testicular mass.  These studies did show, however, the

presence of gallstones and a small, testicular cyst.  

Thereafter, Dr. Adametz continued the claimant on

medications and work restrictions.  In addition, Dr. Adametz

referred the claimant for pain management with Dr. Hart.

The claimant underwent a pain management

evaluation by Dr. Thomas Hart on September 9, 2010.  In his

corresponding report, Dr. Hart noted that the claimant rated

his back pain, which he described as sharp, throbbing, and

aching, as between 5 to 9 on a scale of 10, depending on his

activities.  Suspecting that the claimant could be suffering

from referred spinal pain, Dr. Hart scheduled him for facet

joint injections.  In addition, Dr. Hart re-filled the

claimant’s pain medications prescriptions with a

precautionary note.  More specifically, Dr. Hart stated, “I

am not here to write for long term pain medications. In the

future he will also get a urine drug screen and make sure

there are no illicit drugs.” 
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On September 29, 2010, the claimant received a

diagnostic injection from Dr. Hart.  When this procedure

failed to be effective in alleviating the claimant’s

reported back pain, Dr. Hart recommended a lumbar

discography.

The record reflects that the claimant was seen by

Dr. J. Michael Calhoun for an independent medical evaluation

on May 11, 2011.  Pursuant to his report of that evaluation,

Dr. Calhoun provided a concise overview of the claimant’s

History of Present Illness as follows:

The patient is a 39-year-old
man who injured his back on
April 8, 2010. He was working
as a concrete worker. They
were lifting a saw onto the
back of a truck on a ramp when
the ramp gave way. ... He was
initially evaluated by Dr.
John Adametz the following
day. He has been treated with
physical therapy. He underwent
MRI of the lumbar spine on
April 20, 2010, which showed
minimal disc desiccation and
essentially a normal MRI for
the patient’s age. He was
referred to Dr. Diaz to make
sure he did not have an
urological problem. He
underwent a negative CT of the
abdomen for an (sic) urinary
tract abnormalities. He
continued to be symptomatic
and was referred to Dr. Tom
Hart on September 9, 2010. Dr.
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Hart felt that he might
benefit from facet injections.
These were performed on
September 29, 2010, with no
improvement in his symptoms.
Dr. Hart has discussed the
possibility of doing a
discogram.
The patient also underwent
rather extensive surveillance
in July which showed him to be
moving normally, bending,
twisting and doing normal
activity including unloading
boxes at rapid pace at a
storage facility. 
Physical examination reveals a
young man in obvious
discomfort but with also a
functional overlay. Neurologic
examination of the lower
extremities is compromised by
the patient’s pain. 

Upon reciting the results of the claimant’s

neurologic examination, Dr. Calhoun concluded his report as

follows:

With regard to your specific
questions: 1. Based on the
medical records and your
examination does Mr. Forrester
exhibit any objective
symptoms? No. Essentially he
has significant functional
overlay which makes his
physical examination non-
reliable and a normal MRI of
the lumbar spine. 2. If there
are any questions, what are
they? Please see above. 3.
What is Jimmy’s diagnosis? He
may have suffered a lumbar
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strain. This is essentially
resolved by now. Otherwise he
has no other diagnoses. 4.
What would be required to
determine if the current
complaints are related to the
alleged April 8, 2010, injury
or the prior accidents? The
patient has a normal MRI of
the lumbar spine and back
pain. I think there is
significant functional overlay
here and his current
complaints are not reliable.
5. What would you recommend as
a treatment plan for the
alleged Worker’s (sic)
Compensation Injury? There is
no other treatment necessary.
6. Do you believe that the
discogram recommended by Dr.
Hart is indicated based on the
results? Most assuredly the
patient was moving normally
and lifting boxes. Thus, I
would not recommend a
discogram. 7. Do you have any
further comments or
suggestions that might benefit
us in resolving the case? Yes.
This patient has reached
maximum medical improvement.
Because be had a normal MRI of
the lumbar spine, he has
suffered no permanent
impairment. From an objective
standpoint he can go back to
his work at injury, but most
assuredly his functional
overlay and subjective
complaints will not allow him
to do so.    

The record reflects that the claimant came under
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the care of Drs. Salman and Abeer Hashmi on September 13,

2011.  Clinic notes indicate that these doctors prescribed

the claimant medications for the management of his reported

pain to include Neurontin, Soma, Norco, Naproxen, Amrix,

and, eventually, Zanaflex.  A clinic note dated October 1,

2011, reflects that Dr. Salman Hashmi recommended that the

claimant be seen by a pain management specialist before his

next appointment for complaints of chronic back pain. 

Finally, a letter of general concern written by Dr. Abeer

Hashmi on January 12, 2012, states, “Due to the extent of

his injury and pain, Mr. Forrester is not able to work at

this time, he has severe low back pain and he is having some

numbness in his legs.”

At the hearing before the Commission the claimant

testified that he has been unable to work since his April 8,

2010, work-related injury.  According to the claimant, he

attempted to return to light duty on September 1, 2010, but

had to leave work early upon becoming ill due to his

medications.  Further, the claimant claims to have broken

out in hives that day.  The claimant testified that he had

been assigned to picking up trash from the premises pursuant

to his light-duty restrictions.  The claimant further

testified that he was later terminated for violating the
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company’s “no show/no call” policy.  

Prior to his work-related injury, the claimant

testified that he had worked for the respondent employer for

approximately three years.  The claimant stated that he was

not under a work contract, but that he was paid $14.75 per

hour for each hour that he worked.  In addition, although he

stated that not showing up for work was a terminable

offense, he agreed that he was not guaranteed 40 hours per

week.  According to the claimant, his work schedule was

dependent on the weather and workload.  Further, the

claimant agreed that there were entire weeks when he did not

work.  The claimant admitted that he supplemented his down-

time with unemployment benefits.  The claimant further

admitted that he gave false information to the Employment

Security Division pursuant to which he had to re-pay

benefits, but he alleged that his ex-wife had provided that

information to the ESD on his behalf. 

The claimant’s mother, Georgia Nell Forrester,

testified on his behalf.  According to this witness, the

claimant had been living on her property for a year-and-a-

half prior to the hearing.  Mrs. Forrester testified that,

among other activities, she had witnessed the claimant

cleaning, sweeping, and picking up trash around her
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husband’s RV shop; sitting and scraping putty off of metal

that goes around an RV; and, mowing the grass with the

riding lawnmower. 

Case Manager, RN, April Chronister, testified on

behalf of the respondent employer.  According to Ms.

Chronister, she attended the claimant’s independent medical

evaluation with Dr. Calhoun.  She further testified that the

doctor was provided with a complete set of the claimant’s

medical records, to include all diagnostic films and

reports.

Next called to testify on behalf of the respondent

was Gary Wayne Evatt, the claimant’s former supervisor. 

According to Mr. Evatt, their construction schedule depends

on the weather and the workload.  Further, Mr. Evatt

testified that the claimant was not under a contract that

guaranteed him a specific number of weekly hours, but that

he was paid by the hour for each hour that he worked.  Mr.

Evatt affirmed that employees are paid overtime, and he

agreed that when employees are not able to work due to

conditions beyond their control, they sometimes supplement

their incomes with unemployment benefits.  Although Mr.

Evatt verified that the claimant was expected to work when

work was available, he denied, as the claimant had
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indicated, that employees are automatically terminated if

they do not work as scheduled, stating specifically as

follows:

Well, I don’t - - I give them
a chance. I mean, I don’t
just, one day, no. You know,
I’ll give them two or three
days, and if they don’t show
up for work, then they have
got to be replaced if I need
the help. 

With regard to the claimant’s return to work in

September of 2010, Mr. Evatt verified that the claimant came

to work on September 1, 2010, and notified him when he left

early that same day.  Mr. Evatt could not specifically

recall, however, whether the claimant, who claims to have

either texted or called him on the days he did not come into

work, had in fact contacted him after that.  Mr. Evatt

agreed that the claimant could return to work for the

respondent employer if work were available for him and if he

could return to full, unrestricted duty. 

Last to testify was Margaret Adcock, controller

for the respondent employer.  Ms. Adcock testified that in

her capacity as controller, she handles the workers’

compensation claims for the respondent employer.  Ms. Adcock

verified that the claimant was an hourly employee and that
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he did not have a contractual agreement with the respondent

employer which guaranteed him 40 hours per week.  

With regard to the claimant’s attempt to return to

work in September of 2010, Ms. Adcock testified that the

respondent employer had comprised a list of light duties

that fit within the claimant’s restrictions.  Further, Ms.

Adcock agreed that it was the respondent employer’s

intention to strictly adhere to the restrictions given the

claimant by Dr. Adametz.  

Ms. Adcock testified that on the day the claimant

returned to work, he was assigned to sweeping the shop.  She

further testified that the claimant worked approximately

three hours before reporting to her that he was ill and

needed to go home.  Ms. Adcock stated that she asked the

claimant to call his supervisor, Mr. Evatt, in order to

advise him that he was leaving work, but she denied that the

claimant did so in her presence.  She further denied that

the claimant made mention to her that he was having an

adverse reaction to his medication, or that he had broken

out in hives.  This witness stated that she recorded that

the claimant contacted Mr. Evatt on September 2, 2010,

stating that he would not be coming to work on that date,

but that he would return on the third.  According to her
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recollection, the claimant next contacted Mr. Evatt on

September 6, 2010, via text message stating that he was

having a reaction to his medication and that he would not be

coming to work.  Ms. Adcock stated that the claimant was

eventually terminated for violating the company’s written

“no call/no show” policy.  In addition, Ms. Adcock stated

that the claimant failed to bring her medical documentation

verifying that he was excused from work.  

The clamant testified that he experiences constant

back pain and pain in his right testicle.  Further, the

claimant appeared at the hearing using a cane to assist him

in walking.  The claimant stated that he sought treatment

independently for his chronic pain with Drs. Salman and

Abeer Hashmi after he was approved for Medicaid.  The

claimant stated that he wishes to return to Dr. Hart in

order that his condition might get “fixed” and he can return

to work. 

Video surveillance taken of the claimant on July

21, 2010, October 28, 29, 30, and 31, 2010, and again on May

11, 2011, show the claimant engaged in various activities

including, but not limited to, walking, bending, stooping,

lifting, opening and closing car doors, driving, and raising

his hands above his head.  The claimant’s movements appear
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to be unrestricted and unhindered in these videos, and he is

in no obvious or apparent pain or distress.  Further,

contrary to the medical records which show that the claimant

failed to report to the majority of his medical providers

any previous and subsequent injuries to his back and groin,

the evidence of record indicates that the claimant made

three separate insurance claims prior to his 2010, work-

related injury for injuries to either his low back or groin. 

These incidents included a claim in March of 2005, for

injuries to his neck, back, and right shoulder; a claim in

June of 2011, for injuries to his groin area; and a 1999

claim for injuries to his knee, wrist, back, and pelvis. 

Further, the record indicates that the claimant was involved

in an automobile accident in December of 2010, pursuant to

which he claimed injuries to his neck and back; he was

involved in a more recent physical altercation with a

maintenance man at his brother’s old trailer park for which

he was charged with aggravated assault; and, he was cited

for criminal mischief on July 12, 2010, for smashing out

with his forearm the windshield of a car driven by his ex-

wife.  The record indicates that the claimant was

transported to the hospital for abrasions on his forearm as

a result of this incident.
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Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries.  Ark. Code Ann. § 11-9-508(a)(Supp. 2009). 

However, injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury.  Owens Plating Co.v. Graham, 102 Ark. App. 299, 284

S.W.3d 537 (2008).  What constitutes reasonable and

necessary treatment is a questions of fact for the

Commission.  Id.; Anaya v. Newberry’s 3N Mill, 102 Ark. App.

119, 282 S.W.3d 269 (2008).  When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed

procedure and the condition it is sought to remedy.  Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553).  Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

Treatments to reduce or alleviate symptoms resulting from a

compensable injury, to maintain the level of healing

achieved, or to prevent further deterioration of the damage

produced by the compensable injury are considered reasonable

medical services.  Foster v. Kann Enterprises, 2009 Ark.
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App. 746, 350 S.W.2d 796 (2009).  Liability for additional

medical treatment may extend beyond the treatment healing

period as long as the treatment is geared toward management

of the compensable injury.  Patchell v. Wal-Mart Stores,

Inc., 86 Ark. App. 230, 184 S.W.3d 31 (2004).

The Commission has a duty to translate the

evidence on all the issues before it into findings of fact. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005); Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996).  Moreover, the Commission has

the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54

Ark. App. 115, 924 S.W.2d 814 (1996).  The Commission has

the duty of weighing the medical evidence as it does any

other evidence, and the resolution of any conflicting

medical evidence is a question of fact for the Commission to

resolve.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark. App. 57,

848 S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  

Based upon a preponderance of the evidence, we

find that the claimant has failed to prove by a

preponderance of the evidence that he is entitled to
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additional medical treatment for his temporary back strain

of 2010.  In reaching this finding, we assign more weight to

the opinion of Dr. Calhoun than to that of Dr. Hart.  Dr.

Hart opined that a discogram is the next diagnostic tool in

the protocol to determine the etiology of the claimant’s

complaints of pain.  However, the record reveals that Dr.

Hart failed to review the claimant’s MRI when making this

assessment.  Dr. Calhoun, on the other hand, clearly took

the results of this MRI into consideration when he opined

that the claimant is not in need of a discogram.  For

example, on May 11, 2011, Dr. Calhoun reported as follows:

“He underwent MRI of the lumbar spine on April 20, 2010,

which showed minimal disc desiccation and essentially a

normal MRI for the patient’s age.”  Further, in response to

questions presented by workers’ compensation representative,

Karen Junot, Dr. Calhoun stated, “The patient has a normal

MRI of the lumbar spine and back pain. I think there is

significant functional overlay here and his current

complaints are not reliable.”

Furthermore, whereas Dr. Hart was apparently not

aware, nor did he review the extensive surveillance tapes of

the claimant engaged in normal activities, Dr. Calhoun did

review and consider these tapes in drawing his medical
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conclusions, as is evidenced by the following statement

included in his report:

The patient also underwent
rather extensive surveillance
in July which showed him to be
moving normally, bending,
twisting and doing normal
activity including unloading
boxes at a rapid pace at a
storage facility. 

Third, Dr. Hart, a pain specialist, proposed at

one point that the claimant might benefit from a

neurosurgical evaluation.  This was eventually realized

through the claimant’s neurosurgical evaluation by Dr.

Calhoun.  

Therefore, without discrediting the opinion of Dr.

Hart, but while taking into consideration that Dr. Calhoun,

having had an opportunity to review the claimant’s MRI and

surveillance tapes was in a better position to formulate an

objective opinion regarding the claimant’s condition, and

that an evaluation by a more precise area of medical

specialty, such as neurosurgeon, was previously recommended

by Dr. Hart, thus suggesting that he would defer to said

same, we find that the opinion of Dr. Calhoun should be

assigned more weight than the opinion of Dr. Hart.  Further,

we note that Dr. Calhoun reported that the claimant was
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shown in video surveillance moving boxes in July of 2010,

while this activity actually occurred in October of 2010. 

However, this misstatement of fact is not fatal to Dr.

Calhoun’s assessment of the claimant’s functional ability in

that Dr. Calhoun’s opinion appears to be have been based on

a comprehensive evaluation of the claimant’s condition,

including a review of the claimant’s objective diagnostic

studies and a physical examination of the claimant, in

addition to a review of theses tapes.  Therefore, we find

that Dr. Calhoun’s opinion is not based on a material

mistake of fact and should be given more weight than the

opinion of Dr. Hart.  In addition, we note that our own

review of the surveillance tapes clearly shows the claimant

engaging in normal activities without any indication of

physical limitation or distress over a broad period of time

during which he alleges he was unable to function normally. 

Therefore, we find that reasonable minds could conclude that

the claimant, as Dr. Calhoun stated, has an apparent

“significant functional overlay” component to his reported,

subjective symptoms which inhibits a reliable evaluation of

the claimant’s actual condition.  

Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the
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evidence that additional medical treatment is reasonably

necessary for the treatment of his compensable back strain. 

Rather, as Dr. Calhoun has opined, although the claimant may

have suffered a lumbar strain which is essentially resolved

by now, there is no other diagnosis for which treatment is

indicated. 

Likewise, with regard to the claimant’s claim for

additional temporary total disability benefits, the claimant

has failed to prove by a preponderance of the evidence that

he was still within his healing period and totally

incapacitated from earning wages during the time for which

he claims said benefits, which are the well-established

requirements for receiving such benefits.  See, K II Constr.

Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002);

Ark. State Hwy. Trans Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).

As previously discussed, the claimant is shown in

video surveillance taken in July and October of 2010, then

again in May of 2011, engaged in various activities which

required, among other things, bending, twisting, stooping,

lifting, and walking.  In addition, the claimant was

observed driving and lifting his hands above his head. 

Further, the claimant’s mother testified that he sometimes
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sweeps, cleans, picks up trash, and scrapes putty from metal

at his father’s RV park.  Moreover, the claimant’s own

testimony and other documentation contained within the

record reflects that the claimant has been engaged in at

least two rather serious physical altercations since his

compensable back strain, both of which resulted in police

intervention.  Finally, the record reflects that the

claimant was involved in an automobile accident in December

of 2010, pursuant to which he claimed injuries to his neck

and back, thus further indicating that the claimant has,

contrary to his testimony otherwise, been able to drive

since his compensable back strain.  However, according to

the claimant, who arrived at the hearing before the

Commission with a cane, he has been so physically

debilitated as a result of his compensable back injury that

he has been unable to work even light-duty since that time,

in spite of the fact that the respondent employer made

light-duty much like the activities in which the claimant

currently engages, available to him.  

Due to the numerous inconsistencies noted

throughout the record between the claimant’s testimony at

the hearing, his testimony at his deposition, and various

documents contained throughout the record, we do not accord
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his testimony much weight.  The claimant failed to report

previous injuries to his back and groin to a majority of his

medical providers at the time of service.  Moreover, in his 

report of the claimant’s independent medical evaluation, Dr.

Calhoun stated, “Essentially he has significant functional

overlay which makes his physical examination non-reliable,”

and “The patient has a normal MRI of the lumbar spine and

back pain. I think there is significant functional overlay

here and his current complaints are not reliable.”  Because

questions concerning the credibility of witnesses and the

weight to be given to their testimony are within the

exclusive province of the Commission,  Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007), we

find that the claimant is not a credible witness.  In

reviewing the totality of evidence presented in this claim

including the claimant’s unreliable testimony; Dr. Calhoun’s

statements concerning the claimant’s unreliability upon

examination; the testimony of Ms. Adcock and Mr. Evatt

concerning the claimant’s return to work and his conduct

thereafter; the claimant’s mother’s testimony with regard to

his activities at his father’s RV park; various documents,

including police reports confirming the claimant’s ability

to, at the very least, break a car window with his forearm;
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and, surveillance tapes of the claimant’s activities during

the time in question, we find overwhelmingly that the

claimant has failed to prove by a preponderance of the

evidence that he was totally incapacitated from working, and

thus from earning wages during the time for which he now

claims temporary total disability benefits.  

Therefore, with regard to additional medical

benefits and additional temporary total disability benefits,

we find that the claimant has failed to meet his burden of

proving entitlement to either, and that the decision of the

Administrative Law Judge to deny these benefits is hereby

affirmed. 

With regard to the claimant’s average weekly wage,

however, we find that the Administrative Law Judge erred in

calculating the claimant’s average weekly wage based upon a

40 hour per workweek formula.  In citing the correct portion

of the Arkansas Code, specifically section 11-9-518, the

Administrative Law Judge appears to have supported his

finding concerning calculation of the claimant’s average

weekly wage on a determination that the claimant was

employed under an implied contractual agreement.  Therefore,

the Administrative Law Judge relied on that portion of the

Code and relevant case law that provides as follows:
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(a)(1) Compensation shall be
computed on the average weekly
wage earned by the employee
under the contract of hire in
force at the time of the
accident and in no case shall
be computed on less than a
full-time workweek in the
employment. 

Case law cited by the Administrative Law Judge in

support of his determination includes Metro Temporaries v.

Boyd, 314 Ark. 479, 863 S.W.2d 316 (1973), which states that

in order to receive benefits based on a 40 hour week, the

claimant must either actually have worked 40 hours per week

or be bound by contract to work 40 hours if the work is made

available, and on A & C Servs., Inc. v. Sowell, 44 Ark. App.

150, 870 S.W.2d 764 (1994), which states that the claimant

has the burden of proving that he was bound by a contract to

work 40 hours each week if the work was made available. 

Further, in determining the formula for calculating the

claimant’s average weekly wage, the Administrative Law Judge

relied primarily on Chapel Gardens Nursery v. Lovelady, 47

Ark. App. 114, 885 S.W.2d 915 (1994), in which the court

found that the Commission did not err in basing a claimant’s

wage rate for seasonal work on a full 40 hour week under

circumstances where the claimant’s contract for hire was for

40 hours per week or more whenever the work was available,
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and the claimant worked less than 40 hours per week when her

working hours were reduced because of the weather.  

Unlike Lovelady, supra, however, the claimant here

was not under a contract to work 40 hours per week, either

by written agreement or oral understanding, nor was he a

seasonal worker, in that although seasonal changes sometimes

affected his work schedule, he was employed to work year-

round when work was available.  Much like the claimant in a

recent Full Commission opinion, namely Rivera v. Suspended

Systems II, Inc.; Full Commission Opinion filed August 13,

2012 (Claim No. G005488), the claimant’s hours in the

instant claim varied from week to week, with there being

some weeks in which the claimant did not work at all. 

Further, the claimant admitted and agreed that he was paid

by the hour only for the hours that he worked, and that the

respondent employer would not make up the difference in his

salary for a week in which he worked less than 40 hours.  In

addition, during those weeks when the claimant did not work,

or in which his hours were reduced, the claimant drew

unemployment benefits.  That the claimant had a system

whereby he routinely supplemented his income via

unemployment benefits reinforces the fact that he was never

guaranteed a forty-hour work week with the respondent



Forrester - G003375 26

employer, nor was that ever the claimant’s expectation.  And

while the claimant indicated on his application for

unemployment benefits that his eligibility stemmed from a

reduction in work hours, he also admitted in testimony that

he was drawing unemployment benefits at the same time he was

injured on the job, thereby showing deception in his

reporting.  Moreover, the claimant’s testimony, which was

consistent with Mr. Evatt’s testimony concerning the nature

of the claimant’s employment arrangement with the respondent

employer, reflects that he did not work for the respondent

employer only on those occasions when the weather prevented

it, they were between jobs, or there was a lack of work; all

of which were available choices on his unemployment

application to show his reason for loss of income, but none

of which the claimant checked.  This, again, goes to the

claimant’s overall credibility, which we find is lacking. 

Considering the above and foregoing, it is clear that the

claimant was an hourly employee who was never guaranteed 40

hours per week, either by written or verbal agreement. 

Therefore, we find that the claimant was an hourly employee

with no specific contract for hire guaranteeing him any

certain number of hours or any certain amount of weekly pay. 

Based on this finding, we further find that the correct
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formula for calculating the claimant’s average weekly wage

is to take the claimant’s gross wages for the 52 weeks

preceding his injury and to divide it by 52 weeks.  Using

this formula, wage records contained within the file reflect

that the claimant’s average weekly wage at the time of his

injury was $358.15, with TTD/PPD rates of $239/$179,

respectively.  Therefore, the decision of the Administrative

Law Judge with regard to the claimant’s average weekly wage

is hereby modified to reflect these amounts.  

Accordingly, for those reasons set forth above, we

find that the decision of the Administrative Law Judge is

hereby affirmed as modified.  

IT IS SO ORDERED.

                                   
                             A. WATSON BELL, Chairman

                                   
                   KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.


