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OPINION FILED MAY 10, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE M. SCOTT WILLHITE,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 8, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction.

2. The claimant’s average weekly wage of



Ford-G107790 2

$680.00 would entitle the claimant to
compensation rates of $453/$340 per week
for temporary total disability and
permanent partial disability,
respectively.

3. Claimant was an employee of the
respondent on September 8, 2011, when he
sustained an injury to his right upper
extremity while he was working in the
course and scope of his employment.

4. The respondent controverts this claim in
its entirety.

5. The claimant has failed to establish that
he sustained a compensable injury.
Specifically, the claimant has failed to
rebut the presumption that his accident
and injury were substantially occasioned
by his use of cocaine.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full
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Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with, but must respectfully dissent, in

part, from the majority’s opinion.  I agree with the

finding that he was not under the influence of opiates

at the time of his injury.  

However, I find that the claimant rebutted the

presumption that his injury was substantially occasioned

by the use of cocaine.  The most significant factor in

my finding is that the claimant was at work for two

hours, successfully performing demanding work.  The

witnesses Lee and Feldpausch stated that the claimant

walked iron and operated the scissor lift, both of which

required focus and attention because they were dangerous
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activities.  The claimant testified that on the date of

the accident, he arrived at work, got his safety gear

and tools, and went to the assignment meeting.  He

testified that he “walked iron” for about 100 feet to

get his welding lead.  He was carrying forty pounds of

tools at that time.  The beam he walked on was four to

six inches wide.  If he had fallen, he would have gotten

hurt, because he did not have a lifeline.  He was

carrying a hundred pounds of welding lead and forty

pounds of tools while he walked iron, when he walked

back, to get set up.  He climbed down from the iron

using a ladder.  He was instructed to weld certain

joists, which he did.  He drove the scissor lift into

place.  He would use the scissor lift to get up close to

the joist to weld a piece of steel to it, and then lower

himself out of the joist, and then move to the next

joist to repeat the process.  He had done that for about

15 or 20 minutes when he was injured.  All the witnesses

noted that ironworking is dangerous work.  The

claimant’s supervisor and his co-worker agreed that he

could not have worked for two or two-and-a-half hours on

that job site if he was impaired, because the work is

very demanding and very dangerous.
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Another factor in this determination is the

fact that his immediate supervisor, Mr. Lee, stated that

he had the opportunity to interact with the claimant at

the beginning of the shift, at which time there was

nothing about his appearance or demeanor which indicated

any impairment or the influence of any substance.  Lee

gave the claimant instructions, which the claimant

followed.  Lee also observed the claimant three or four

times an hour until he left for a doctor’s appointment. 

The claimant was hurt while Lee was on his way to his

appointment.  There was no indication of impairment to

Lee on the date of the accident or the other days he

worked.  No one indicated that the claimant was

impaired.  Lee had never had to send the claimant home

because he was impaired.

Likewise, Drew Feldpausch testified that he

was a co-worker of the claimant’s and that he interacted

with the claimant the morning of the accident and did

not observe anything unusual or impaired about his

behavior.  They interacted twice while the claimant was

working in the scissor lift, as well, with no indication

of impairment.  There was nothing to suggest that he had

difficulty performing his duties.  Feldpausch was within
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30 feet of the claimant all morning.  He had seen people

on cocaine before.  It was a stimulant, that made a

person “run your mouth 90 miles an hour.”  He stated

that “if you are messed up, you are messed up, no matter

what you’re on.”  He could tell when people were “strung

out” when they got to work, because he had been in that

business long enough to see it and because he had been

around a lot of drug addicts.  He was not aware that the

claimant used drugs.

The observations of Lee and Feldpausch are

consistent with the claimant’s testimony that he was not

under the influence of any drug at the time of the

accident.  He was able to relate that he was on time for

work and that he attended an assignment meeting with the

supervisors, and that he had a specific conversation

with Lee, including the mention of his doctor’s

appointment.  The claimant recalled asking Feldpausch to

toss him iron pieces that morning while he was in the

scissor lift.

The claimant testified that he tested positive

for cocaine, because he used cocaine on Monday, when he

made a “mistake, messing around trying to be with the

crowd.”  He did not have any trouble getting to work on
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time, or performing his duties on Tuesday or Wednesday

or Thursday.  He did not use any drugs on those days. 

He did not use drugs at any time in August or September,

because his job is dangerous, and it would be easy to

get killed.  

The claimant did not believe that his use of

cocaine on Monday caused his injury on Thursday:

Because that is four days after.  I mean, why
would I go to my job and risk lives if - I
take my job serious.  I’ve been doing this 20
years.  And I never failed a drug test, so I
know what I do is dangerous, and I wouldn’t
put myself out there or nobody else out there
for drugs or alcohol, because I already seen
too many people get killed.

He took random drug tests two or three times,

and he had always tested clean.  The claimant testified

that he worked the day before the injury from 7 am to 10

pm, and he worked the day before that.  He testified

that he was not impaired on the date of the injury.  He

was able to perform his duties and pay attention.  He

had no trouble walking the beam.  

Another factor in my determination that the

claimant successfully rebutted the presumption is the

fact that the claimant admitted that he had used cocaine

(which was assuredly against his interest in many ways)
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on Monday, which was four days before the accident. 

While the chemical residue might be detectable in the

test, it is sheer speculation to conclude that the

claimant could possibly be under the influence of a drug

that he used four days prior.

Lastly, the claimant’s explanation of the

accident was that there was either a malfunction of the

joystick, which Feldpausch indicated was a problem on

that worksite, or the result of him bumping the joystick

as he turned.  Either the injury was caused by a

malfunction over which the claimant had no control or by

a simple error that was not an error in judgment but

merely contact with the joystick while the claimant was

three stories in the air, in a basket, using a welder,

in an environment full of action, noise and vibration. 

There is no indication that the claimant drove himself

into a joist, or that he was not paying attention as he

used the joystick to lift himself to the joist.  He

explained:

And at a stopping point, you take your hand
off the lever.  The machine is going to
automatically cut off.  You know, it is
designed to cut it off.  So I let it up, and I
took my hand off it, but I had my hand laying
on the [rails around the basket], and I turned
around to pull the bridge up closer to the
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joist so I could weld it.  I felt the machine
going up, but it was too late when I turned
around, it had my hand pinned...  When I was
pulling it, I guess, I don’t know if I hit it
or it went up, but I know at that point it
went up and it broke my hand like that.  And
then the joystick got broke because the
joystick had stuck in my arm.

He further explained that he was not using the

joystick to raise himself in the basket when he was

injured.  He had taken his hand off the joystick, which

should have caused it to stop.  He had put his welding

hood down and turned to do his weld.  He was holding

onto the rail to steady himself.  His expectation was

that the basket was still, because he was not using the

joystick.  When he realized the basket was moving, it

was too late to avoid getting his arm pinched.   He was

not sure whether he bumped the joystick or whether the

joystick failed to stop.  If the joystick is touched,

the machine will move.  If his hand had not been pinned,

he would have brought it around to use to do the weld.

I find that the claimant has rebutted the

presumption that the presence of cocaine substantially

occasioned his injury. 

For the foregoing reasons, I concur in part 
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with, but must respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


