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Attorney at Law, Fayetteville, Arkansas.
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 25, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the pre-hearing
conference conducted on
December 5, 2012, and contained
in a pre-hearing order filed
that same date, are hereby
accepted as fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he
suffered a compensable injury to his left
knee while employed by respondent on July
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13, 2012.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought to prove the compensability of his

knee injury.  He drove a semi-truck for the respondent-

employer.  In July 2013, he was making a delivery.  He

climbed out of the truck, using two handholds and

stepping one foot at a time on the steps out of the

truck until he was on the ground.  Normally, his right

foot went from the top step to the bottom step, and his

left foot went to the ground.  This is called a “three

point stance,” which is a standard in the trucking

industry for safely exiting the trucks, to prevent

falls.  On that day, when he stepped down with his left

foot into a shallow pothole, his left knee “popped and

was painful.”  However, he did not think too much about

it.  He did not report it, because he thought that he

had just pulled or irritated something that would only

be sore a couple of days. Actually, it was sore for

about three or four days.  

Then, two weeks later, the claimant exited his

truck again, in the same manner.  He stepped onto broken

concrete.  The piece he stepped on wobbled, and his knee
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popped again.  This time, it hurt “really bad,” enough

to bring tears to his eyes.  He reported the injury by

calling the company’s medical compliance office.  He

reported both incidents and that he had made an

appointment when he returned home for his time off.

The claimant described an injury to his knee

consistently in the medical records and at the hearing. 

It is true that the Simmons Clinic note only mentions

the popping and pain on two occasions, but that note is

also very brief.  Dr. Powell’s notes, which include a

more precise description of the incidents, are

consistent with the Simmons note.  The claimant’s

testimony is consistent with Dr. Powell’s notes.

The claimant had a contusion to his knee in

2005 which resolved completely, as a result of a truck

accident in which his knee was pinned.  There were no

other findings of injury to his knee, and he had no

complaints regarding his knee until August 2012.  The

claimant had a history of DVT in his lower left leg,

which had no causal relationship to the claimant’s knee

injury. There is no way to suggest that the claimant had

a pre-existing condition which was the cause of his need

for treatment.
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As to the claimant’s credibility, I find that

the claimant could have been a better historian, but

that the medical records, his testimony, the injury, and

the reported mechanism of injury are consistent and

supportive of one another, such to support their

credibility.

The claimant’s credibility was attacked

because of some medical history which was not fully

reported in his employment application and medical

evaluation.  However, the record fully shows that the

claimant did not have left knee problems prior to July

2012, other than a brief episode of pain after a

contusion which resolved fully, and that he was

consistent in his reporting of the injury and the

symptoms, that the injury and symptoms correlated, and

that his prior history of left leg issues was not

contributory to his left knee problems.

There is no significance to the claimant’s

decision not to report the initial incidence of knee

pain.  The first incidence appeared inconsequential to

him.  This is not evidence of deceit or subterfuge, but

merely shows that he was just trying to get the job done

without allowing something apparently unimportant to get
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in the way. 

I note that the claimant did not report to Dr.

Powell that he had knee pain after a contusion to it in

2005.  I do not find this significant, because the

contusion and the pain both resolved quickly and without

residual problems, seven years prior to the current

injury.  Dr. Powell observed effusion, limited range of

motion, and medial joint line tenderness.

The respondents attempted to show that the

claimant was dishonest at deposition and the hearing,

because he had a history of DVT.  However, he stated at

the hearing that he had never had left knee problems

prior to July 2012.  The DVT was not in his knee, but

from the lower part of the knee down to his feet.  In

2006, he had some problems with swelling, which caused

some pain, but not in his knee.  The DVT is a red

herring here.

The respondent’s reliance on the Shipper’s

defense is misplaced, because the claimant’s injury had

nothing to do with his DVT.  He had a meniscus tear in

his knee, not a blood clot or damage to his leg due to a

blood clot.  There is no medical opinion showing that

the claimant’s knee injury was related to his vascular
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issues or any other factor other than stepping out of

his truck.  The claimant was obese, but this was

certainly not a secret at the time of his hiring. 

Whether the claimant should have been more forthcoming

in his hiring application or not, there is no causal

relationship between the DVT and his meniscal tear. 

Likewise, there is no causal relationship between the

2005 accident in which his leg was pinned and the

meniscal tear, because there was no symptom in his knee

for seven years after the accident, despite the

claimant’s years of truck driving and the attention his

left leg received during his active and then

preventative treatment for DVT.  To use the Shipper’s

defense, the respondents must prove there was a causal

connection between the false representation and the

injury, which the respondent has failed to do.  Allen

Canning Co. v. Woodruff, 92 Ark. App. 237, 212 S.W.3d 25

(2005);  Beatty v. International Paper, Full Commission,

AWCC File No. F502368, Opinion filed on 15 May 2006; 

Colston v. Latco, Ark. App. No. CA08-135, Opinion

Delivered September 3, 2008 (AWCC  No. F510010).

I find that the claimant has proven that he

sustained an injury, established by medical evidence
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including objective findings, to his left knee, while

performing employment services, for which he requires

medical treatment.  I would award appropriate benefits,

including medical treatment, indemnity benefits, and

attorney’s fees.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


