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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed June 5, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The claimant’s claim, filed in 2012 related to
a gradual onset injury to her low back is
barred by the statute of limitations.  She
failed to give proper notice in 2009 of a work
related injury, with no satisfactory excuse.

2. Having found that the claim is barred by the
statute of limitations, the issues of
compensability and benefits are moot.
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3. The claimant’s attorney is not entitled to an
attorney’s fee for the above reasons.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the June 5, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought medical and indemnity benefits for

her gradual onset back injury.  The majority has found

that the claimant failed to give notice of her injury

and that the claim is barred by the statute of

limitations.  I disagree.

          The claimant does not speak English.  I note

that the respondent’s injury reporting policy is in the

record, but only in English.  The claimant testified

that she was not aware that she could get help due to

her work injury until late in the course of her

treatment.

          The claimant testified that she told her

supervisor in February 2012 that she was getting

treatment for her back, and that she could not do the

stacking part of her job.  He accommodated her

limitations by changing her duties.  She did not tell

him that her injury was work-related and he did not ask. 

She just told him that her back hurt and that particular

work hurt her back more.  The human resources manager

testified that it was company policy that, upon learning

of an employee’s injury, supervisors were to ask how the
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injury occurred or arose. The fact that the supervisor

failed to follow the company policy to make such an

inquiry should not be held against the claimant. The

existence of such a policy, as well as the claimant’s

lack of sophistication and the language barrier, require

a finding that the claimant’s notice to her supervisor

in February 2012 was sufficient to satisfy the notice

requirement of Ark. Code Ann. §11-9-701.  At that time,

the employer knew or should have known that the claimant

had a work-related back injury.

          Furthermore, the claimant is not bound by the

change-of-physician rules, because when she provided the

notice in February 2012, she was not given an N form,

pursuant to Ark. Code Ann. §11-9-514.

          The claimant had back pain which developed

over three years prior to the hearing.  She was seen in

December 2009 for blood pressure, thyroid and anemia. 

At that visit, she mentioned back pain.  There were no

objective findings observed at that time.  The doctor

did not feel moved to perform x-ray or MRI examinations

or to refer the claimant to a specialist.  No surgery or

physical therapy was recommended.  No prescription

medications were prescribed.  The claimant’s pain was

not severe at that time.  At that time, she did not have
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radiating pain into her leg, and her pain was controlled

with over-the-counter medication.  This discomfort did

not cause the claimant to miss work.  Despite regular

maintenance visits with Dr. Schemel for her blood

pressure and thyroid medications between August 2009 and

November 2010, there is no mention of back pain, other

than the one isolated occasion in December 2009.

          In contrast, in June 2011, the claimant sought

treatment for her “remarkably severe back pain” which

began a regular course of conservative medical treatment

which was unsuccessful and eventually led to surgery in

August 2012.  While the claimant had back pain before

June 2011, those problems were of a far less intense

quality and did not involve the same symptoms.  In

December 2011, a bulging disc at L4-5 and

anterolisthesis of L4 over L5 were observed by MRI.  The

fact that the claimant was able to work, without medical

treatment between December 2009 and June 2011, shows

that the claimant did not have the findings observed on

MRI before June 2011.  While the claimant was aware in

December 2009 that she had back pain, no surprise, given

the heavy nature of her employment, she was not aware

until June 2011 that she had a back injury which she

could not manage with over-the-counter medication and
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which was of a new and very intense quality.  The

claimant’s medical records show that the claimant

reported that these symptoms were new in 2011.  The

claimant filed a claim for compensation on September 12,

2012, which was less than two years after she first went

to the doctor for this new set of symptoms and less than

two years after she became aware that she had a back

injury requiring medical attention. ,Thus, the statute

of limitations does not bar her claim., Ark. Code Ann.

§11-9-702(a).

          In order to prevail upon a claim for a

compensable injury to the back, which is not a specific

incident identifiable by place and time of occurrence,

the claimant must prove by a preponderance of the

evidence that she sustained an injury causing internal

or external harm to the body which arose of out of and

in the course of her employment and which required

medical services or resulted in disability or death. 

Ark. Code Ann. §11-9-102(4)(A)(ii)(b).  In addition, the

claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or

need for treatment.  Ark. Code Ann. §11-9-102(4)(E)(ii). 

Finally, the claimant must establish a compensable
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injury by medical evidence supported by objective

findings.  Ark. Code Ann. §11-9-102(4)(D). 

          The claimant testified credibly that doing her

job generated her pain and that her pain worsened as she

continued to perform her work.  The claimant’s

employment was physically demanding, lifting and moving

wood repetitively.  The claimant had no history of back

pain before her employment with the respondent-employer. 

There can be no question that the performance of her job

generated her low back condition, satisfying the

“arising out of and in the course of employment”

element. 

          The claimant’s condition is demonstrated by

medical evidence supported by objective findings.  She

was seen in June 2011 with significant and new back

symptoms.  She received an epidural injection under Dr.

Cannon’s care, which did not resolve her symptoms.  She

had an MRI in December 2011, which showed disk bulging

at L4-5 moderately compromising right and severely

compromising the left neural foramina and causing

moderate spinal stenosis, predominately of left lateral

recess.  A later CT scan also showed severe stenosis at

L4-5 and bulges at L3-4 and L4-5. She underwent fusion

surgery at L4-5 in August 2012. Subsequently, the
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claimant’s pain was improved, although she continued to

have numbness in her lower extremity.

          The claimant first felt back pain while she

was stacking wood at work.  Her work required her to

lift heavy pieces of wood while twisting, quickly.  She

had done this since 2005.  Back pain went along with the

heavy work, and “everyone” experienced it.  She was able

to control her pain with over-the-counter pain

medication.  She never missed work because of it, before

June 2011.  She never needed specialty care, x-rays or

MRIs, prescription medication, or surgery before June

2011.  In June 2011, the claimant sought medical

attention, because her pain had increased to severe pain

with symptoms radiating into her leg.  Her past symptoms

did not compare to the excruciating pain she felt in

2012.  The claimant has demonstrated a causal connection

between her work and her injury.

          In fact, the claimant has demonstrated that

there is no other cause of her need for treatment and

limitations.  There is no medical or testimonial

evidence of any back symptoms or limitations prior to

the claimant’s employment with the respondent-employer. 

With no evidence of a pre-existing condition and no

evidence of any other activity which could be
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responsible for her condition, and considering the heavy

nature of her work and her testimony that she began

having pain by the end of her shift at work which was

manageable for at least two years but became intolerable

in June 2011, the conclusion that her employment was the

major cause of her back condition, need for treatment

and disability, is substantially supported by the

evidence.

          I would award the claimant appropriate

benefits for her compensable back injury.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


