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Intervenors represented by the HONORABLE PHILLIP M.
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 30, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.
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2. The stipulations agreed to by the parties
and recited herein are reasonable and are
hereby accepted as fact.

3. Claimant was jointly employed by both
respondents and intervenors at the time
of his injuries; therefore, the dual
employment doctrine is applicable to this
claim. Therefore, intervenors are
protected from tort liability by the
exclusive remedy provision of the
Arkansas Workers’ Compensation Act as
found at Ark. Code Ann. § 11-9-105.

4. The claimant has proven by a
preponderance of the evidence that his
indemnity benefits have been, in part,
controverted.  Therefore, I find that
claimant has proven by a preponderance of
the evidence he is entitled to the
maximum statutory attorney’s fees for the
temporary total disability benefits paid
from April 21, 2012, through April 30,
2013. One-half to be paid by respondents
and one-half to be paid by the claimant.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the
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Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with, but must respectfully dissent, in

part, from the majority opinion.  The claimant was hired

by the employment agency to perform work in a Welspun

plant.  He sustained a compensable injury and received

appropriate benefits.  The parties sought a

determination whether the agency and Welspun were dual

employers of the claimant, such to trigger the exclusive

remedies provision on behalf of both employers.  The

claimant also sought attorney’s fees on certain
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benefits.  While I agree that the claimant is entitled

to the fee, I disagree that the dual employment doctrine

applies here, because Welspun went to great lengths to

avoid an employment relationship with the agency’s

employees.

When a general employer lends an employee to a

special employer, the special employer is an “employer”

for purposes of the Arkansas Workers’ Compensation Act

only if:

(1) the employee has made a contract for
hire, express or implied, with the special
employer;

(2) the work being done is essentially that
of the special employer; and

(3) the special employer has the right to
control the details of the work.  

Sharp Cty. Sheriff's v. Ozark Acres Imp., 75

Ark. App. 250, 57 S.W.3d 764 (2001);  Nucor v. Rhine,

05-790, Ark, 15 June 2006; Daniels v. Riley's Health &

Fitness Ctrs., 310 Ark. 756, 759, 840 S.W.2d 177, 178

(1992).  Quite clearly, the claimant was hired by the

general employer to do the work of the special employer

who controlled the details of that work.  The first

element, however, is not clearly established and, in

fact, cannot be.  Without the satisfaction of each
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element, there is no employment relationship upon which

to base the obligations and protections of the Workers’

Compensation Act.  Nucor Corp. v. Rhine, 366 Ark. 550

(2006), Sharp County Sheriff's Office v. Ozark Acres,

349 Ark. 20, 75 S.W.3d 690 (2002)(only element lacking

was express or implied contract).

The existence of a contract of hire, of an

employment contract, requires mutual assent and a

meeting of the minds.  The intent of the parties is the

most important element in determining whether a contract

exists in this context, and that intent must be

manifest.  “An implied contract is proven by

circumstances showing the parties intended to contract

by circumstances showing the general course of dealing

between the parties.”  K.C. Props. Of N.W. Ark., Inc. v.

Lowell Inv. Partners, 373 Ark. 14, 29, 280 S.W.3d 1, __

(2008); Taggart V. Northeast Ark. Rehabilitation Hosp.,

316 Ark. 39 870 S.W.2d 717(1994)(“a contract may arise

by implication from the conduct of the parties”).  See

also Kaiser v. Millard Lumber, 255 Neb. 943, 587 N.W.2d

875 (1999)(citing Parson, supra; Bride v. Heckart, 556

N.W.2d 449 (Iowa 1996) (existence of employment

relationship can be determined by looking at intention
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of parties)), and Teen Challenge International USA v.

Pauler, 776 N.W.2d 110 (Iowa App. 2009)(“in determining

the nature of the relationship ‘we look foremost to the

intention of the parties’").

Certainly, there is no evidence of an express

contract for hire between Welspun and the claimant. 

That would, of course, make this discussion moot.  In

regard to the existence of an implied contract for hire,

Welspun took many specific steps to prevent the

establishment of an employment relationship with the

agency’s employees, thus manifesting its intent not to

enter such a relationship.

First, Welspun entered into a “Staffing

Services Agreement” with the agency.  The agency was

defined as the “Contractor,” and was responsible for all

human resources functions in regard to the agency’s

employees, from background checks and hiring, to the

payment of wages and provision of benefits, to obtaining

workers’ compensation insurance and managing claims. 

The Contractor’s employees were defined as “temporary

personnel” and the employees only of the Contractor. The

contract placed all responsibility for any of the

Contractor’s employees’ negligence, gross negligence, or
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1There is no evidence that the claimant actually signed this waiver, preventing the
enforcement of the waiver against the claimant.

willful misconduct squarely upon the Contractor, thus

attempting to avoid any responsibility of Welspun under

the doctrine of respondeat superior.

Second, Welspun required a “Confidentiality

and Waiver Agreement” to be signed by the agency’s

employees, which stated that the employee recognized

that any work-related injury would be subject to the Act

and that the employee waived any right to sue the

customers or clients of the agency, including Welspun,

to make any claim or lawsuit based upon injuries covered

under the Act.1  In Edgin v. Entergy Operations, 331

Ark. 162, 165-66, 961 S.W.2d 724, 725 (1998), the

claimant was employed by an independent contractor and

worked at an Entergy location.  The Supreme Court found

that the language of the waiver, identical to that used

by Welspun here, was effective to bar the claimant’s

lawsuit against Entergy, even though the claimant was

employed by an independent contractor.  The court noted

previous cases in which claimants employed by a general

employer and a special employer would be barred in the

same way, by the exclusive remedies doctrine.  Welspun’s
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use of the same language strongly indicates that Welspun

was aware of and intentionally applied the case law

concerning dual employment, independent contractors, and

the exclusive-remedy provisions of the Act.  It also

strongly shows that Welspun intended and believed that

the claimant and other employees of the agency were not

employees of Welspun, since the waiver was otherwise

unnecessary.  In fact, and of course, Welspun employees

were not required to sign such a waiver.  Finally, it

strongly shows that Welspun took steps to prevent the

establishment of an implied employment contract between

itself and the employees of the agency.

Third, Welspun included in its contract with

the agency a provision that an agency employee could be

hired by Welspun after a period of ninety days.  The

language shows that Welspun did not intend to create an

employment relationship with any agency employee, and

that an agency employee would only become a Welspun

employee upon an express act by Welspun.  The claimant

testified that an agency employee had to go through the

Welspun human resources office to get a Welspun job.  As

discussed in more detail later, Welspun did not use the

agency’s employees as probationary employees but instead
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maintained the separate classes of workers.

Fourth, Welspun required the agency, within a

few days of the claimant’s accident, to communicate a

letter, marked “URGENT!” to the agency’s employees,

accompanied by a waiver which had to be signed and

returned as a condition of continued employment.  The

letter stated, “[as agency] employees, we are considered

contractors.”  The letter was sent to the agency’s

employees by the agency, but the owner of the agency

testified that the language of the letter was dictated

by Welspun.  This requirement reflects Welspun’s intent

to avoid an express or implied employment contract

between itself and the agency’s employees.  The timing

of the letter further substantiates Welspun’s position

that it was not a special employer of the claimant,

through an implied employment contract, because the

letter was sent, at Welspun’s insistence, within days of

the claimant’s accident.

Welspun’s practices also show its intent to

differentiate the agency’s employees from its own

employees. First, agency employees were distinguished

from Welspun employees by the requirement that the

agency employees wear hard-hats and identification
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badges of a different color than the Welspun employees. 

These items were provided by the agency to the agency

employees.  This was a public declaration that there

were two types of worker, one being a Welspun employee

and the other being an agency employee.  Secondly,

Welspun employees used a different human resources

office than agency employees.  Thirdly, Welspun

employees were paid every two weeks, but agency

employees were paid weekly.  Fourth, Welspun hosted

employee events, in which agency employees were not

included.  Fifth, a Welspun supervisor intimated to the

claimant that Welspun employees received better wages

and benefits.  Sixth, the agency conducted the entire

hiring process of its employees with no involvement by

Welspun, including safety training.

Seventh, Welspun did not use the agency as its

only source of workers.  According to Welspun’s director

of health, safety and environment, Welspun hired

management and skilled workers, such as heavy equipment

operators, through its own human resources department. 

General laborers were obtained through the agency.  The

director also explained, because their sales would go up

and down, they used the agency’s employees in positions
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that would be laid off first, because they “committed to

our regular employees that we will try, to the best of

our ability, to maintain level employment for them.”  He

explained that Welspun did not hire general laborers

directly, because there were not many people willing to

work under conditions in which they might get let go at

any time.  This practice demonstrates that Welspun

actively avoided getting involved in hiring general

laborers, that it differentiated between the agency

employees and the Welspun employees to the detriment of

the agency employees, and that Welspun did not intend,

and actively avoided, the creation of an express or

implied employment with the agency employees.

These practices have been construed as

evidence manifesting an intent not to enter into a

contract of hire, in Parson v. Procter & Gamble Mfg.

Co., 514 N.W.2d 891 (Iowa 1999).  In that case, the

temporary service’s employees were required to use

breakrooms, entrances, driveways, parking places and

gates separate from those used by the company’s

employees.  Their badges were different from the badges

required of the company’s employees.  The temporary

service employees were prohibited from using the
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company’s cafeteria and locker room and from joining the

company labor association.  The temporary service

employees were paid less.  The Iowa court noted that the

temporary service employees had a “much less desirable

job.”  Other courts have also found that a difference in

treatment thus manifested an intent not to enter a

contract of hire, including Kowalski v. Shell Oil Co.,

23 Cal.3d 168, 588 P.2d 811, 151 Cal.Rptr. 671 (1979)

(loaned employee's primary employer provided him with

almost all necessary tools and equipment, including

hardhat); Barajas v. USA Petroleum Corp., 184 Cal.App.3d

974, 984, 229 Cal.Rptr. 513, 518 (1986). 

These four contractual actions on the part of

Welspun, reinforced by its practices, distinguish this

situation from the cases in which an employment agency

serves as a human resource department for a company, and

in which the parties manifest an intent to create an

employment relationship with the loaned employees, such

as Beaver v. Jacuzzi Brothers, Inc., 454 F.2d 284 (8th

Cir. 1972), National Union Fire Ins. V. Tri-State Iron

and Metal, 323 Ark. 258, 914 S.W.2d 301 (1996), and

Daniels v. Riley’s Health and Fitness Centers, 310 Ark.

756, 840 S.W.2d 177 (1992).
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On the issue of the claimant’s intent to enter

into a contract of hire with Welspun or not to enter

into such a contract, the claimant testified he felt

like an employee of the agency, because that was who

hired him and paid him, and that he felt like an

employee of Welspun, “but not like the other Welspun

employees.”  Importantly, the claimant also testified

that he intended to become an employee of Welspun,

because he thought the benefits and pay were better.  On

the issue of Welspun’s intent to enter, or not to enter,

into a contract of hire with the claimant or any agency

employee, Welspun actively, contractually, and through

its practices manifested its intent not to enter into a

contract of hire.

It is important to observe that if one altered

the facts, taking away each of the facts enumerated

above, then it is likely that the dual employment

doctrine would apply.  However, the facts here show that

Welspun actively asserted conditions to avoid a finding

of an employment relationship.  An implied contract

cannot be found where there is an active denial of its

existence throughout the life of the relationship among

the parties.
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I would find that, upon the record, Welspun

was not a special employer, and the claimant was not an

employee of Welspun. 

For the foregoing reasons, I concur with the

majority that the claimant was entitled to an attorney’s

fee, but I must dissent from the rest of the opinion.

                                   
PHILIP A. HOOD, Commissioner


