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RANDY DOLLAR, EMPLOYEE  CLAIMANT

COSTNER EXCAVATING, INC., EMPLOYER RESPONDENT
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OPINION FILED FEBRUARY 14, 2013

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS, Attorney at
Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL RYBURN, Attorney
at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed October 1, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations set forth above are reasonable
and are hereby accepted.

3. Claimant’s motion to add an issue concerning
whether he is has been “made whole” is denied. The
issue will be considered reserved.
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4. Claimant’s two motions to have evidence admitted
into evidence posthearing are denied.

5. Claimant has proven by a preponderance of the
evidence that he sustained compensable injuries to
his cervical and lumbar spine. However, he has
failed to prove by a preponderance of the evidence
that he sustained a compensable injury to his
thoracic spine or to any other part of his body.

6. Upon return of this case to the Commission’s
general files, it should be reassigned to the
Medical Cost Containment Division to process
Claimant’s one-time change of physician request.

7. The evidence preponderates that Claimant received
temporary total disability benefits through
February 28, 2012. He has not proven by a
preponderance of the evidence his entitlement to
additional temporary total disability benefits
after this date.

8. Claimant has proven by a preponderance of the
evidence that his attorney is entitled to a
controverted fee on all indemnity benefits that
have been paid to him, pursuant to Ark. Code Ann.
§ 11-9-715 (Repl. 2002).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions
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therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant is

entitled to additional temporary total disability benefits.

Temporary total disability for unscheduled injuries is

that period within the healing period in which the claimant

suffers a total incapacity to earn wages.  Ark. State Highway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period ends when the underlying condition

causing the disability has become stable and nothing further in

the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The

healing period has not ended so long as treatment is administered

for the healing and alleviation of the condition.  Breshears,

supra; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785

S.W.2d 51 (1990).
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The majority, affirming and adopting the decision of

the Administrative Law Judge, has denied the claimant’s request

for temporary total disability benefits beyond February 28, 2012,

based upon Dr. Reginald Rutherford’s report of that same date. 

However, Dr. Rutherford did not see the claimant for his neck or

back injuries.  He only saw the claimant for a possible

head/brain injury.  When the MRI of the brain and SPECT scans

were determined to be “normal”,  Dr. Rutherford determined that

claimant had no restrictions from a neurological standpoint.  Dr.

Rutherford was referring to the results of the brain testing.  He

never treated the claimant for his neck or back injuries.

Dr. Brent Sprinkle was the claimant’s treating

physician for his neck and back injuries in February 2012.  On

February 6, 2012, Dr. Sprinkle referred the claimant to physical

therapy.  He stated, “Following the course of physical therapy .

. . [claimant] will likely be at maximum medical improvement.”

The claimant last worked on January 20, 2012.  At that

time, he saw Dr. Sprinkle, who restricted claimant’s work

activities.  The restrictions were such that respondents could

not accommodate the claimant.  There was no change in the

restrictions when Dr. Sprinkle saw the claimant on January 27th. 

The same was true of February 6, 2012.

I find that the claimant was never released from the

doctor for his neck and back injuries.  As such, and also based
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upon the fact that the respondent cannot accommodate the

claimant’s work restrictions, I find that he remains in the

healing period and is unable to work.  Therefore, the claimant is

entitled to additional temporary total disability benefits.

For the aforementioned reasons, I must respectfully

dissent.

______________________________
PHILIP A. HOOD, Commissioner


