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OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 7, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the
employee-employer-carrier relationship existed
on September 20, 2008 (F902615), at which time
the claimant sustained a compensable back
injury at a compensation rate of
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$550.00/$413.00.  Medical expenses, temporary
total disability benefits, and a 10% rating
(5% for an L2-L3 annular tear from Dr.
Bruffett on May 13, 2009, and 5% for an L5-S1
annular tear from Dr. Chakales on January 19,
2010), have been accepted.  Dr. Chakales
released the claimant on March 17, 2010, after
a Functional Capacity Evaluation placed the
claimant in the medium work category.  The
claimant returned to work for the respondent
employer.

2. The parties also stipulated to an employer-
employee-carrier relationship on July 22, 2010
(G006695).  This second claim was
controverted.  The claimant’s employment was
terminated on December 8, 2010, and he now
receives Social Security benefits.

3. The Medical Cost Containment Division issued
an order on Septembr 9, 2009, changing the
claimant’s physician from Dr. Bruffett to Dr.
Chakales.  Some medical expenses have been
paid by Blue Cross Blue Shield/ Health
Advantage.

4. The claimant has failed to prove, by a
preponderance of the credible evidence, that
he sustained a compensable 2010 back injury,
caused by a specific incident, arising out of
and in the course of his employment which
produced physical bodily harm, supported by
objective findings, requiring medical
treatment or producing disability, pursuant to
Ark. Code Ann. §11-9-102.

5. If they have not already done so, the
respondents are directed to pay the court
reporter, Celia Jamison’s, fees and expenses
within thirty days of receipt of the bill.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a
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preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 7, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the claimant medical and indemnity

benefits for the recurrence of his compensable 2008

injury, for which Risk Management Resources is

responsible.
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CORRECT LEGAL STANDARD

          The Administrative Law Judge, and therefore

the majority, and the respondents, insist that the

claimant had to prove either a specific incident or a

gradual onset injury caused by rapid repetitive motion. 

Yet, the Workers’ Compensation Act states that a

compensable injury to the back does not have to be

caused by a specific incident, where the compensable

injury was the major cause of the disability or need for

treatment.  Ark. Code Ann. Sections 11-9-102(4)(A)(ii)

and (E)(ii).

TERMINATION

          The claimant sustained a compensable back

injury in 2008, which was accepted.  He received medical

and indemnity benefits, including payment on his

permanent anatomical impairment.  On July 22, 2010, he

sustained a second injury.  The claimant filed a

workers’ compensation claim based upon this 2010 injury. 

He was terminated, because the company could not find

anyone who witnessed his injury. 

          The justification was that the claimant

perpetrated a fraud; however, the evidence does not

support this assertion.  The evidence shows that the

claimant sustained the sudden onset of back pain while
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working, bending over or lifting wood, that caused his

previously-resolved back to become symptomatic again,

requiring medical treatment.  Objective findings

included degenerative findings, annular tears, disc

bulges, and prescriptions of Flexeril, a muscle relaxer,

and physical therapy.  Brukardt stated that her

investigation revealed that no one saw anything, which

is accurate.  No one was looking at the claimant.  This

does not make his claim fraudulent.  The claimant did

not act fraudulently in reporting the incident, and his

termination appears to be a cost-saving exercise, not a

punishment for fraudulent behavior.  In this instance,

the employer either misunderstood the difference between

an unsuccessful claim and a fraudulent one, or the

employer found a handy way to eliminate a costly

employee, before further injury, age, or retirement,

required further expenditures.  Had the argument been

asserted at the hearing, I would impose a $10,000

penalty against the respondent-employer, payable to the

Second Injury Trust Fund, according to Ark. Code Ann.

Section 11-9-107.

COMPENSABILITY

          For the claimant to establish a compensable

injury as a result of a specific incident, the following
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requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997). 

          In order to prevail upon a claim for a

compensable injury to the back or neck, which is not a

specific incident identifiable by place and time of

occurrence, the claimant must prove every other element

of compensability, and prove that the injury was the

major cause of the disability or need for treatment. 

Ark. Code Ann. Sections 11-9-102(4)(A)(ii)(b) and

(4)(E)(ii). 

          The claimant had a tenth grade education.  The

claimant’s son, Brent Dismute, testified that the
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claimant had a tenth grade education and could not

understand much of what was discussed.  The claimant

would call Brent to have him explain the words used in

his claim.  I find that the claimant is credible.

          The claimant went to work for Potlatch when he

was approximately 24 years old, working in the sawmill. 

This was the only employment he had since that time.  In

2008, he was shoveling dirt and sawdust, and picking up

milled wood and stacking it.  He worked an eight-hour

shift and was constantly bending, picking up boards, and

pulling them out of jams in the sawmill.  The weight

varied with the size of the boards, and sometimes it

took four men to pick up a piece.

          The claimant testified that he hurt his back

in September 2008, when he stooped to pick up a tool

after shoveling and squatting.  He reported it, and he

was directed to stay in the breakroom for his shift for

the next two days.  When his back did not improve, he

asked for treatment.  The company accepted the claim and

sent him for medical treatment.  In May 2009, he had a

5% impairment rating for an annular tear at L2-3.  He

was released to work at light duty, but his employer

returned him to regular duty.  He received a change of

physician to Dr. Chakales and eventually received a
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second impairment rating for an annular tear at L5-S1. 

Both ratings were paid.  Dr. Chakales prescribed

medication and physical therapy.  This pain in his left

leg would come and go.  His symptoms did not end or

improve.  He was still working the same job when he was

injured July 22, 2010.

SPECIFIC INCIDENT AND 
ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

          The claimant testified that he was injured in

July 2010.  He had been working, picking up sawdust and

shelving, on his knees using knee pads, so he did not

have to bend.  His leadman sent him to pick up “remand”

lumber, waste lumber spilled and dumped on the ground. 

He asked if he could do something else and ended up in a

meeting that morning with the Human Resources Director,

who told him he had no restrictions.  He went out to

pick up lumber.  Bethany Brukardt’s testimony was

consistent with this.

          The claimant testified that this work included

a lot of bending and lifting, including lifting over 50

pounds, which was his restriction.  The claimant, the

leadman Wilton Pulley, and his co-worker, Terrence

Hampton, testified that Pulley was operating the

forklift while the claimant and Hampton lifted the
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lumber.  Hampton and the claimant agreed that the wood

was tangled and disordered.  All three testified that

Pulley lifted the wood, and then the claimant fell.

          The claimant stated that he had bent to lift

boards that were tangled on the forklift, without

assistance.  He had been bent over and then straightened

up.  He testified that he felt pain in his back and left

leg, and that he fell onto the boards, striking his

head.  He did not know what happened except that he

ended up on the boards when the pain struck him.  The

last time the claimant saw him before his injury,

Hampton was behind the claimant on the other side of the

pile. 

          Hampton also testified that the claimant was

behind him, and that he did not see what the claimant

was doing before he fell or when he fell.  He did not

see how the claimant fell.  He did not know what

happened, except that once the loaded fork of the

forklift was lifted, he turned and saw the claimant on

the boards of wood, yelling about his back.  Thus,

Hampton’s testimony contributes nothing to the question

of what happened, other than that the claimant was down

on the wood in pain.
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          Pulley first testified that after he lifted

the loaded fork, he saw the claimant yelling about his

back and laying on the boards.  Later, he insisted that

he saw the claimant lay down.  He also insisted that the

claimant had not picked up any lumber at that point.  I

do not credit this testimony.  First, Pulley signed a

statement on July 22, 2010, the date of injury, that he

only saw the claimant when he was laying down, which

directly contradicts his hearing testimony.  Secondly,

Pulley was driving a forklift, picking up a pile of

tangled lumber at the time.  He did not initially

testify that he saw the claimant lay down, which was a

pretty crucial fact.  He must not have seen the claimant

standing on the pile of wood which he was lifting with

the forklift, or he would not have lifted the wood,

which would have been extremely dangerous and likely to

cause a fall.  Pulley did not observe the claimant

before or during the injury.

          The claimant indicated on his pre-hearing

questionnaire that he did not know what happened, that

he just ended up on the lumber.  The pre-hearing

questionnaire did not contradict his hearing testimony. 

He did not know what happened.  He did not know what

happened to his back.  He knew what he was doing before
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he fell backwards.  Hampton stated that he did not know

if the claimant slipped, and that it would have been

easy to slip on the lumber, because it was “all crossed

up.”

          The claimant did not recall losing

consciousness.  He fell backwards to the ground.  He

struck his head on the lumber on the ground.  He did not

lay down to get comfortable.  He was on green oak

timber, which was scattered and tangled.  There was no

way to get comfortable on that wood.  He had pain in his

back, head, arms, neck, and legs. 

          Brukardt testified that she arrived within

about five or six minutes of receiving the call that

there was an injury. When she arrived at the scene, the

claimant was laying facedown on the side of a pile of

lumber.  He looked like he had fallen, because his arms

were “out kind of off.”  She was told that the claimant

had “gone down.”  She asked him what had happened.  He

was mumbling but unresponsive.  She had an ambulance

called.  She and Hampton both testified that they put

wet rags to cool him, because he was sweating.  This is

consistent with the claimant’s testimony of intense

pain, as well as the heat of the day.
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          The respondent-employer’s investigative report

of the July 22, 2010 incident states that the claimant

was “helping load boards onto forklift,” that he was

“moving lumber,” and “performing work duties” at the

time of the injury.  The hospital intake forms show that

the claimant’s injury happened while lifting lumber. 

The claimant’s July 28, 2010 N Form showed the same

description of the injury that he gave in testimony, as

does the August 8, 2010 report.

          There is no question that the claimant was

performing employment services at the time of the

incident.  He was preparing to begin work at the time

that he and Hampton were speaking on top of the lumber

pile, waiting on Pulley.  He had begun his tasks when

Pulley raised the loaded forks and when he fell. 

Likewise, the event was a specific incident identifiable

by time and place of occurrence.  While the respondents

insist that the claimant just laid down on the wood, the

record does not support such a conclusion.  The claimant

testified that he was moving on the pile, having bent

over and then straightened when he felt the pain. 

Hampton could not testify to what happened, and Pulley’s

testimony is very questionable.  Brukardt testified that

she was told that a man had “gone down,” not that a man
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had laid down or eased into a comfortable position.  She

also testified that he looked like he had fallen,

because of the odd position of his arms.  The

circumstances to which three witnesses testified

consistently also support the conclusion that the

claimant was still on top of the pile, when it was moved

by the forklift.  The claimant did not know what

happened to his back, but he knew that he was

straightening, and then he was down, and in pain.  I

find that the claimant had a specific incident injury,

identifiable by time and place of occurrence, which

arose out of and in the course of his employment.

MEDICAL EVIDENCE SUPPORTED BY OBJECTIVE FINDINGS

          There are many objective findings in the

record from July 22, 2010 forward.  A CT scan from the

date of injury showed cervical ligament calcification,

mild degenerative thoracic changes, and chronic lumbar

changes.  In August 2010, Dr. Chakales observed cervical

spondylosis mostly from C5 through C7,

retrospondylolisthesis of C3 on C4 and C4 on C5, and

spondylosis at C4-5 and C5-6.  The claimant also had

lumbar scoliosis and some degenerative disc disease. 

Dr. Chakales prescribed muscle relaxers and physical

therapy then.  In January 2011, a CT myelogram showed a
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subtle asymmetric disc bulge at L5-S1, encroaching on

the left neural foramen and compressing the exiting

nerve root.  There was also borderline stenosis at L4-5.

“This was the cause of his severe, intractable low back

pain.” Dr. Chakales stated that the broad-based bulging

disc might need excision and arthrodesis.  In September

and October, 2011, Dr. Chakales prescribed muscle

relaxers, also evidence of muscle spasm, and pain

relievers.  The claimant also had EMG/NCV evidence of

bilateral carpal tunned syndrome.  There is no question

that there is medical evidence supported by objective

findings that the claimant had injuries to his entire

spine and to his arms.

CAUSATION

          The claimant either suffered a new injury

which aggravated his pre-existing spinal injury, or he

suffered a recurrence of his pre-existing spinal injury. 

If the claimant suffered a new injury, then Sentry

Insurance is the carrier responsible for the claim for

the respondent-employer.  If the claimant suffered a

recurrence of the 2008 injury, then Risk Management

Resources is on the claim.  There is no third option,

based upon Dr. Chakales’ opinions, examinations, and

evaluations. The claimant was suffering a spike in
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symptoms and limitations, such to prevent him from

working for an extended period of time, and limiting his

abilities.

          An aggravation is a new injury resulting from

an independent incident.  A recurrence is not a new

injury but merely another period of incapacitation

resulting from a previous injury.  A recurrence exists

when the second complication is a natural and probable

consequence of a prior injury.  Only where it is found

that a second episode has resulted from an independent

intervening cause is liability imposed upon the second

carrier.  Maverick Transportation v. Buzzard, 69 Ark.

App. 128, 10 S.W.3d 467 (2000), citing Farmland Ins. Co.

v. DuBois, 54 Ark. App. 141, 923 S.W.2d 883 (1996),

Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923

S.W.2d 897 (1996), and Weldon v. Pierce Bros. Constr.,

54 Ark. App. 344, 925 S.W.2d 179 (1996).  In Maverick,

supra, the claimant had a compensable knee injury in

1997 while working for one employer.  He returned to

work in 1997 and did not seek treatment for almost a

full year after his release, until he had a second

injury in 1998 while employed by a second employer. 

After the 1998 injury, he had a new diagnosis of torn

meniscus cartilage.  The Court of Appeals found
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substantial evidence supporting the Commission’s

conclusion that the 1998 injury was a new injury or an

aggravation of his pre-existing condition for which the

1998 employer and carrier were responsible and not a

recurrence of the 1997 injury for which the 1997

employer and carrier would have been responsible.

          The Commission has had the occasion to address

the question of recurrence versus aggravation in several

claims.  In Griffith v. Arkansas Heart Hospital, 2009

AWCC 59, (WCC No. F512919), Full Commission Opinion

Filed April 16, 2009, the claimant had a previous

compensable back injury, with right-sided symptoms, no

disc herniation, a complete release to work, and the

ability to continue taekwondo lessons.  Her second back

injury involved left leg pain and a new herniated disc

not shown on prior MRI scans.  Her second injury was not

a recurrence, but a new injury.  

          In Fisher v. Three States Supply Co., Inc.,

2006 AWCC 86, (WCC Nos. F407137 and F502421), Full

Commission Opinion Filed May 19, 2006, the claimant

sustained a knee injury in 2003, while working for one

employer-carrier, and a second injury in 2004, while

working for a second employer-carrier.  The claimant’s

ACL abnormality and symptoms existed after the
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occurrence of the claimant's 2003 injury, and thus his

2004 injury, with no new findings, was a recurrence. 

The carrier and employer at the time of the 2003 injury

were responsible for medical benefits and for temporary

total disability benefits from the date of the 2004

injury, when he was released to restricted duty but not

allowed to return to work, until he went to work for a

new employer.

          In Smith v. O'Reilly Automotive Inc., 2006

AWCC 74, (WCC Nos. F303464 & F303465), Full Commission

Opinion Filed April 18, 2006, the claimant's symptoms

from both her April and September 2002 injuries were

virtually identical and consisted of general low back

pain and of shooting pain in her right leg.  She had

ongoing pain and periodic treatment for her low back

pain between August and September 2002, indicating her

condition from April 2002 never resolved.  The September

2002 injury was a recurrence.

          In Jones v. Meeks Lumber Company/Sedgwick

James, 2003 AWCC 151, (WCC Nos. E806691, E912648,

E912649), Full Commission Opinion Filed August 8, 2003,

the Commission found that the claimant’s 1999 injury was

a recurrence of his 1998 injury, relying upon evidence

that the claimant’s shoulder symptoms remained the same
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since the 1998 injury through the date of the hearing,

that there were no new objective findings showing new

shoulder damage after the 1999 injury, that the claimant

was seen routinely for post-surgery care between 1998

and the 1999 injury, and that one physician stated that

his 1999 pain was due to scar tissue, which necessarily

was from his 1998 surgery resulting from the 1998

injury.

          In Alexander v. Lakewood Property Owners

Assoc., 2003 AWCC 66, (WCC Nos. F100706, F114022), Full

Commission Opinion Filed April 1, 2003, the claimant

sustained a back injury in 2000, while the employer had

one carrier, and was released to full duty in 2001, and

shortly thereafter, experienced back pain while lifting

at work, while the employer had a second carrier.  His

symptoms were consistent before and after the 2001

injury.  A physician related the second episode to the

2000 incident.  The Commission found that the claimant’s

2001 problems were a recurrence for which the first

carrier was responsible.  He was entitled to temporary

total disability benefits from the date of the 2001

recurrence, while he remained in his healing period and

was taken off work, until such time that he demonstrated

that he was able to perform remunerative labor.
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          In Cox v. One Source, 2003 AWCC 44, (WCC Nos.

E911670 & F002622), Full Commission Opinion Filed March

7, 2003, the claimant had a 1999 back injury, after

which his employer gave him a bicycle to use at work. 

The bicycle was defective and, on one day in 2000, he

developed pain in his back and legs.  He felt the 2000

incident was a recurrence of his 1999 injury, a lumbar

strain.  The claimant testified that he never recovered

from the pain of the 1999 injury.  The reports and

diagnoses from the 2000 injury were substantially

similar to those of the 1999 injury.  A physician noted,

after the 2000 injury, that the claimant's pain began in

1999.  The 2000 incident was a recurrence for which the

carrier on the 1999 claim was responsible.  The claimant

was entitled to temporary total disability benefits,

because he had not returned to work, and because he was

within his healing period, until the last date that the

claimant received treatment.

          The only evidence which shows that the current

claimant sustained a new injury is that at no time did

any doctor recommend a surgical procedure for the

claimant’s 2008 injury, but in January and October 2011,

Dr. Chakales felt that surgery was necessary for the

claimant’s bulging disc and intractable sciatica.



DISMUTE - F902615 & 
          G006695

20

          On the other hand, there is ample evidence to

show that the claimant sustained a recurrence of the

2008 injury.  The claimant had upper, middle, and lower

back pain, as well as pain going into both legs after

his 2008 injury.  These symptoms were the same after his

2010 injury.  In January 2010, Dr. Chakales stated that

the claimant’s source of pain was the bulge at L5-S1 and

the stenosis at L4-5, and recommended surgery.  These

findings existed in 2009 and were causally related to

the 2008 injury.  

          Dr. Bruffett stated that there was no

objective change in the claimant’s physical condition as

a result of the July 22, 2010 incident.  He felt the CT

results dated July 22, 2010 were degenerative changes. 

He could find no objective findings in Dr. Chakales’

records after the July 22, 2010 event.

          The medical evidence shows that, as a result

of the July 22, 2010 incident, the claimant experienced

a new episode of symptoms directly related to the 2008

injury.  While the claimant’s new episode was sparked by

the 2010 event, the causal relationship is clearly

established between the 2008 injury and the 2010

symptoms.  In fact, the major cause of the claimant’s

2010 symptoms and need for treatment was his 2008
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injury.  There are no new symptoms reported.  This is

consistent with the Maverick, supra, case, as well as

the Commission’s previous determinations.  Thus, Risk

Management Services, the carrier on the 2008 injury, is

responsible for the benefits owing the claimant as a

result of the 2010 recurrence of the 2008 compensable

injury.

ADDITIONAL MEDICAL BENEFITS

          The claimant reached maximum medical

improvement in March 2010 and had a recurrence that

July.  The fact that he reached the end of his healing

period in March does not preclude a finding that the

claimant entered a new healing period entitling him to

indemnity benefits or that additional medical benefits

are reasonably necessary, as shown in the above cases.

          On July 22, 2010, the claimant was diagnosed

with a myoligament strain of lumbosacral spine, for

which he was prescribed pain medication and a muscle

relaxer, and limited to lifting no more than five

pounds, after his work injury.  The claimant returned to

Dr. Chakales on August 25, 2010 with pain which began at

work on July 22, 2010.  He reported that he bent over

and started having back and neck pain, which is

consistent with his testimony.  Dr. Chakales prescribed
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pain medication and muscle relaxers, took the claimant

off work, and planned physical therapy.  In November

2010, Dr. Chakales noted that the claimant had bilateral

carpal tunnel syndrome.  Dr. Chakales intended to see

the claimant two to three months after his last visit on

October 20, 2011, but that visit did not occur due to

Dr. Chakales’ death.  In October 2011, Dr. Chakales had

continued his pain and muscle relaxer medications.  He

felt that the claimant needed surgery. 

          The evidence supports a finding that the

claimant was still in his healing period, as surgery was

recommended.  There is no opinion in the record to the

contrary.  The claimant testified that he had tingling

and sometimes loss of feeling in his hands, back and

legs, and a deep pain in them.  He had a burning pain

and tingling in his neck.  He had tingling in his left

foot.  He wanted to return to the doctor. 

          I find that the claimant is entitled to

additional reasonable and necessary treatment of his

compensable injury.  Dr. Chakales was the claimant’s

authorized treating physician pursuant to a change of

physician order, for which Risk Management Resources

paid up until the claimant was released at maximum

medical improvement in March 2010.  Dr. Chakales resumed
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treatment after the July 2010 recurrence, which was

reasonable and necessary, and the responsibility of Risk

Management Resources.  Dr. Chakales had not released the

claimant after the recurrence and had recommended

surgery more than once.  Whether Risk Management

Resources selects a new physician or the Commission

appoints a new physician to replace Dr. Chakales under

the change of physician rules, the claimant is entitled

to additional medical treatment. 

          I recognize that the claimant is only entitled

to one change-of-physician, but where the “change-of-

physician doctor” dies during his treatment of the

claimant, the claimant’s right to that treatment is

terminated by a factor completely unrelated to his

right, and the effectiveness of Commission’s change-of-

physician order is destroyed.  See St. Joseph’s Mercy

Health Center v. Lamb, 97 Ark. App. 248, 248 S.W.3d 514

(2007).

TEMPORARY TOTAL DISABILITY BENEFITS

          Temporary total disability for unscheduled

injuries is that period within the healing period in

which a claimant suffers a total incapacity to earn

wages.  Ark. State Highway & Transportation Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The
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healing period ends when the underlying condition

causing the disability has become stable and nothing

further in the way of treatment will improve that

condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W.2d 582 (1982).  The healing period has not

ended so long as treatment is administered for the

healing and alleviation of the condition.  Breshears,

supra; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App.

200, 785 S.W.2d 51 (1990). 

          The claimant was within his healing period

from July 22, 2010 when the recurrence of his 2008

injury occurred to a date yet to be determined.  Dr.

Chakales recommended surgery in October 2011, and the

claimant’s treatment was interrupted by Dr. Chakales’

unfortunate death and the respondents refusal to take

responsibility.   There is no evidence that the

claimant’s condition has improved or stabilized, and in

fact, for Social Security’s purposes, he is disabled.

          The claimant was unable to work from July 22,

2010 when he was released with a less-than-five-pound

lifting restriction, through July 15, 2010 when he was

placed on light duty, through August 20, 2010 when he

was taken off work, and through September 20, 2010, when

he was again placed on light duty.  The claimant was not
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put back to work when he presented his light duty slips.

He was not allowed to return to work, and he was

terminated in December 2010, after 23 years of

employment, because no one saw his 2010 injury.  His

termination was not sufficient to end his entitlement to

benefits.  Tyson Poultry, Inc. v. Narvaiz, 2012 Ark.

118, 388 S.W.3d 16 (2012); Superior Industries v.

Thomaston, 72 Ark. App. 7, 32 S.W.3d 52 (2000).  He did

not draw unemployment benefits.  He did draw Social

Security disability benefits.  I would have awarded

temporary total disability benefits from July 22, 2010,

to a date yet to be determined.

          I find that the claimant sustained a

recurrence of his compensable 2008 injury for which Risk

Management Resources is responsible to pay for the

medical treatment of record, as well as additional

reasonable and necessary medical treatment of his

compensable injury, and temporary total disability

benefits.

          For the foregoing reasons, I must respectfully 

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


