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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed July 16, 2013.  The administrative law judge

found, among other things, that Dr. Peek’s treatment was not

authorized.  After reviewing the entire record de novo, the

Full Commission affirms the administrative law judge’s

opinion.  The Full Commission finds that the claimant’s
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treatment with Dr. Peek was unauthorized and was not the

responsibility of the respondents.      

I.  HISTORY

The claimant, age 38, testified that she became

employed with the respondents in 2004.  The parties

stipulated that the claimant sustained a compensable low

back injury on or about October 13, 2009.  The claimant

testified that she injured her back as the result of lifting

a large patient: “My back, it was like it tightened up on

me....The next morning when I went to get up, I couldn’t get

out of bed.”  The claimant testified that she reported the

accidental injury to her administrator, and that the

respondents arranged medical treatment.  The parties

stipulated that “the respondents accepted the claim and have

paid some benefits.”    

The respondents’ attorney cross-examined the claimant:

Q.  The first thing I wanted you to identify, this
is called a Form N.  Have you seen that before?

A.  Yes.  I didn’t -

Q.  My question is did you sign that at the bottom
down here in 2009?

A.  Yes.  I was just trying to read my writing.

Q.  So you’ve seen this document?
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A.  Yes.

Q.  And you’ve read it?

A.  Yes, I did.

Q.  And you signed it on October 14th of 2009?

A.  Yes.

Q.  It’s called a Form N?

A.  Yes.    

The claimant testified that she was off work for a time

beginning October 14, 2009, and that the respondents paid

temporary total disability benefits.  

Dr. William F. Blankenship’s impression on October 20,

2009 was “Lumbago....I am going to recommend she remain off

duty for the next two weeks....I have recommended she go to

physical therapy near her home for therapy to her lower

back.  I advised her I do not want her to have any

manipulation and placed that on her physical therapy

request....I will have her back here at the end of two weeks

for recheck.”  Dr. Bryant Turbeville performed

electrodiagnostic testing on December 2, 2009 and found

evidence of a right L5 radiculitis.  Dr. Turbeville

recommended followup with Dr. Blankenship, consideration of

a referral to physical therapy, and consideration of a
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referral for right L5 transforaminal epidural steroid

injection.    

A Change of Physician Order was entered on January 21,

2010: “A change of physician is hereby approved by the

Arkansas Workers’ Compensation Commission for Kelley Delargy

to change from Dr. William Blankenship to Dr. Christopher

Mocek[.]”

Dr. Edward H. Saer, III evaluated the claimant on

February 5, 2010: “I talked to the patient about her

problem.  She understands she was here today only for an

evaluation and I was not assuming her treatment today.  I do

feel, however, that she would benefit from additional

physical therapy.  She wants to try to avoid surgical

treatment and I do not think a repeat injection is likely to

be of tremendous benefit since the first did not help all

that much.  I will give her a referral for four additional

weeks of physical therapy, to include strengthening

modalities as indicated, but no traction.”  

Dr. Christopher K. Mocek evaluated the claimant on

February 12, 2010 and gave the following impression: “1. 

Lumbar radiculopathy.  2.  Spondylolisthesis lumbar.  3. 

Internal disc disruption lumbar.  4.  Foraminal stenosis
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lumbar.”  Dr. Mocek’s treatment plan included a lumbar

injection and adjustment in the claimant’s medication

dosage.

Dr. Carlos Roman noted on April 26, 2010, “This is a

34-year-old female referred by Dr. Saer for a transforaminal

right L5-S1 lumbar epidural steroid injection.  She has had

severe L5-S1 foraminal stenosis associated in particular on

the right side with bilateral nerve impingement with the

right being worse.  Her symptoms are down the right side.” 

Dr. Roman performed an L5-S1 lumbar epidural steroid

injection and diagnosed “Lumbar radiculopathy, foraminal

stenosis of the lumbar spine.”      

The claimant followed up with Dr. Saer on April 27,

2010:

She is not sure if she wants to consider surgery
or not.  She’s going to consider that.  I
explained that one option would be to just pursue
surgery on her own, outside of Worker’s Comp. 
Another opinion would be to get her in to see
someone else who could manage things
nonoperatively, although she’s already seen Dr.
Blankenship and Dr. Mocek.

Dr. Saer referred the claimant to Dr. Robert E. Powers,

who performed a right L5 nerve root block on June 9, 2010. 

The claimant followed up with Dr. Saer on June 17, 2010:

“She had her L5 selected nerve root block last week....She
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reports numbness in her right leg that persisted for several

days afterwards.  In fact, she says that she had some

weakness in her leg and could not control her foot well for

about three days after the injection.  Her pain was totally

relieved up until the last day or two but has since come

back.  She was able to work this week without pain....I

think we can go ahead and increase her work activities to

five days a week, four hours a day, for two weeks and then

increase that to six hours a day for two weeks and then up

to eight hours a day.  We will give her a note to that

effect.  She is likely to need to continue medical

management.  She is still taking Neurontin and Cymbalta as

well as occasionally pain medicine and muscle relaxers.  She

also may need repeat injections in the future.  Certainly,

at this point, I do not think that she is going to need any

surgical treatment.  I think she is at maximum medical

improvement of her recent work injury.  I am not able to

[assign] any permanent impairment.  I will be happy to re-

evaluate her should her symptoms change or worsen.”

Dr. Saer referred the claimant to Dr. William E.

Ackerman, III, who performed a procedure on July 22, 2010:

“Right-sided transforaminal epidural steroid injection with
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fluoroscopic needle guidance targeting the L5/S1 foramina.” 

The diagnosis was “Radiculopathy, lumbar.”  The claimant’s

attorney stated at hearing that the claimant’s workers’

compensation benefits were terminated on or about July 22,

2010.  

Dr. Ackerman’s assessment on August 19, 2010 was “1. 

Pars interarticularis defect.  2.  History of sprain/sprain

injury.  PLAN: The patient does not want definitive

treatment for her pathology as offered her by Dr. Saer.  She

wants to dictate her plan of care, which will not be

tolerated.  I essentially have nothing to offer her other

than continuation of her medications.  Medications will be

refilled as previously prescribed.  I will also prescribe

Amrix, which is an extended-release cyclobenzaprine

manufactured so that sedation is not a common problem with

this drug.”  

A representative of the respondent-carrier informed

then-counsel for the claimant on August 24, 2010, “We

acknowledge your letter of 08-23-10 reference medical

treatment by Dr. Mocek.  We will not agree to treatment by

Mocek.  She has been released as MMI by Dr. Saer with no

impairment for the work injury.  Dr. Ackerman has also



DELARGY - F909336 8

refused to see her as he does not have anything to offer.” 

The claimant testified on cross-examination regarding Dr.

Ackerman, “He said he wouldn’t see me anymore.”

The claimant began treating on her own with Dr. Richard

D. Peek on March 29, 2011: “The patient is a 35 year old

female who presents with back pain....Continue current

medication....L4-5 laminectomy right and right foraminotomy

L5 and check right L4-5 disc was recommended.”  The claimant

testified on direct examination:

Q.  Is there any reason you didn’t return to see
Dr. Ackerman or Dr. Saer after July of 2010?

A.  Dr. Ackerman stopped treatment so I couldn’t
see him, and Dr. Saer had said that, to my
understanding, he had done as much as they were
going to allow him to do.  

Q.  Okay.  So you had previously seen Dr. Peek at
least one time, is that correct?

A.  Yes.

Q.  So why did you select Dr. Peek to see you for
your lower back condition?

A.  Because I had seen him before....

Q.  What symptoms were you having at the point you
see Dr. Peek?

A.  Severe lower back pain, nerve pain from my
lower lumbar all the way to my foot on my right
side, no bending, no twisting, no lifting, walking
stairs for long periods of time I couldn’t endure.
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The respondents’ attorney cross-examined the claimant:

Q.  Now, did you apply for a change of physicians
to Dr. Peek?

A.  No, I didn’t.  They told me I had a only had a
one-time change of physician.  That was it.  They
said I couldn’t apply again.

Q.  Had you ever seen Dr. Peek before 2009?

A.  Yes....

Q.  Did you know that Dr. Peek doesn’t take
workers’ compensation insurance?

A.  Yes, I did.  He did at one time, but he had
stopped doing that.  

Q.  And you had knowledge of that, though, when
you went to him again in March of 2011?  

A.  Yes.

Q.  And that’s why you put it on your group
insurance?

A.  Yes.  And they had stopped paying, so, I mean,
at that point I was going to have to pay for it at
the end of the day, so I went to somebody that I
felt comfortable with and that I felt comfortable
with him giving me medical care.

Q.  When you say “they stopped paying,” are you
referring to the letter from the adjuster about
Dr. Mocek’s treatment?

A.  No, Ackerman.  

Q.  But Ackerman stopped treating you because he
had a disagreement with you.
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A.  Right.  And then CCMSI said they weren’t
paying any more, and they stopped paying my
medical.

    
Dr. Peek performed surgery on May 11, 2011:

“Hemilaminotomy right L4-5 and L5-S1, decompression of the

foramen L5, modified microdiskectomy L5-S1, right-side

approach.”  The pre- and post-operative diagnosis was

“Spondylolisthesis L5-S1 with right L5 foraminal stenosis,

extruded disk, L5-S1, central herniation at L4-5 and L5-S1

radiculopathy.”  The claimant testified with regard to

surgery performed May 11, 2011, “The pain improved.  I mean,

I didn’t have - I could control my pain better.  It wasn’t

as severe.  It was just I was able to get control of it

better.”  

The claimant followed up with Dr. Peek on June 13,

2011: “Severity level is mild.  The problem is improving. 

It occurs intermittently.  Location of pain was lower back. 

The patient describes the pain as tightness and soreness. 

Symptoms are aggravated by bending and walking.  Symptoms

are relieved by lying down, pains meds/drugs and rest.”  Dr.

Peek assessed “Spinal stenosis of lumbar region (724.02). 

Continue current medication.  Medications were reviewed with
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patient.  Today’s instructions/counseling includes advised

to follow exercise program and OFF WORK 2 WEEKS.”  

Despite the claimant’s testimony that her symptoms

initially improved following surgery on May 11, 2011, the

claimant testified that her condition began worsening: “They

just progressively got worse to the point that it impaired

my working.  I would have to call in because I physically

couldn’t get out of bed.  The walking, the pain, I couldn’t

get it under control.  I couldn’t do bending, I couldn’t do

lifting.  It was affecting my daily living skills.”  

Dr. Peek reported on July 8, 2011, “The problem is

worsening.  It occurs persistently.  Location of pain was

lower back.  The patient describes the pain as sharp and

throbbing.  Symptoms are aggravated by standing and walking. 

Symptoms are relieved by ice, lying down and pain

meds/drugs....She is working 10-12 hour days.  At the end of

the day she is hurting.”  Dr. Peek performed a trigger point

injection on July 8, 2011 and assessed “Displacement of

lumbar intervertebral disc without (722.10).”

Dr. Peek performed additional trigger point injections

on September 16, 2011, November 8, 2011, and January 27,

2012.  The claimant testified that her last day of work for
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the respondents was January 31, 2012.  The claimant

testified, “My absenteeism at work, and then it actually

affected my job duties that I was doing.  My administrator

had told me it would be best that I take a medical leave,

because they were working with me, they didn’t want to fire

me, but it had gotten to the point that I couldn’t continue

my job and do it effectively.”  

Dr. Peek performed additional surgery on April 10,

2012: “1.  Revision diskectomy, right, L5-S1.  2.  Posterior

lateral fusion, L5-S1.  3.  Posterior lumbar interbody

fusion.  4.  Placement of prosthetic cage, Stryker, L5-S1. 

5.  Pedicle screw instrumentation, L5-S1.  6.  Use of

morselized allograft bone for bone grafting technique.  7. 

Use of local bone graft.”  The pre- and post-operative

diagnosis was “1.  Spondylolisthesis, L5-S1.  2.  Recurrent

disk herniation, L5-S1.  3.  Radiculopathy, L5-S1, right.” 

The claimant testified with regard to the April 10, 2012

surgery, “My back pain has declined quite a bit.  I’m still

limited in what I can do, but my pain, I can control it a

lot better.”  The claimant followed up with Dr. Peek on May

10, 2012: “Severity level is moderate-severe.  The problem

is improving.  It occurs persistently.  Location of pain was
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upper back, middle back, lower back, gluteal area, arms,

legs, neck and thighs.”  Dr. Peek performed a Joint

Injection/Aspiration.  Dr. Peek assigned a 25% anatomical

impairment rating on February 13, 2013.  

A pre-hearing order was filed on February 19, 2013. 

The claimant contended that “her work accident resulted in

the need for additional medical care including surgery in

April of 2012, that she had a second healing period and that

she has additional permanent impairment and wage-loss as a

result of the injury and medical care.”  The respondents

contended that “this claim was accepted as an aggravation of

a pre-existing condition.  The aggravation is over and the

claimant has returned to her pre-injury status.  The

treatment by Dr. Mocek is not reasonable or necessary or

related.  The initial appointment with Dr. Mocek was

accepted as he was the change-of-physician doctor.  The

claimant has been released with no impairment by Dr. Saer. 

The claimant returned to work at that time.  The claimant

asked for a change of physicians to Dr. Peek but he refused

to see her.  She then went to him on her own and had

surgery.  The surgery is unauthorized as is Dr. Peek.  A

Form AR-N was signed by the claimant on October 14, 2009. 
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Alternatively, respondents assert a credit for group health

benefits paid pursuant to §11-9-411.”

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to additional
medical benefits.
2.  Unauthorized medical treatment.
3.  The claimant’s entitlement to additional
temporary total disability benefits.
4.  The claimant’s entitlement to permanent
partial disability benefits.
5.  The claimant’s entitlement to wage loss.
6.  Controversion and attorney’s fees.
7.  All other issues are reserved.

After a hearing, an administrative law judge filed an

opinion on July 16, 2013.  The administrative law judge

found, among other things, that the claimant did not prove

Dr. Peek’s treatment was authorized.  The claimant appeals

to the Full Commission.

II.  ADJUDICATION

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employer has the right to select the initial treating

physician.  Ark. Code Ann. §11-9-514(a)(3)(A)(i)(Repl.

2002).  However, an employee may request a one-time change

of physician.  Ark. Code Ann. §11-9-514(a)(2)(A),
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(a)(3)(A)(ii), (iii)(Repl. 2002).  When a claimant seeks a

change of physician, she must petition the Commission for

approval.  Stephenson v. Tyson Foods, Inc., 70 Ark. App.

265, 270, 19 S.W.3d 36, 39 (2000).  Treatment or services

furnished or prescribed by any physician other than the ones

selected according to the change-of-physician rules, except

emergency treatment, shall be at the claimant’s expense. 

Ark. Code Ann. §11-9-514(b)(Repl. 2002).      

Ark. Code Ann. §11-9-514(Repl. 2002) provides:

(c)(1) After being notified of an injury, the
employer or insurance carrier shall deliver to the
employee, in person or by certified or registered
mail, return receipt requested, a copy of a
notice, approved or prescribed by the commission,
which explains the employee’s rights and
responsibilities concerning change of
physician.  
(2) If, after notice of injury, the employee is
not furnished a copy of the notice, the
change of physician rules do not apply.  
(3) Any unauthorized medical expense incurred
after the employee has received a copy of the
notice shall not be the responsibility of the
employer.

An administrative law judge found in the present

matter, “7.  The claimant has failed to establish by a

preponderance of the evidence that her treatment by Dr. Peek

was authorized.”  The Full Commission finds that the
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claimant’s treatment with Dr. Peek was unauthorized and

shall not be the responsibility of the employer. 

The parties stipulated that the claimant sustained a

compensable low back injury on October 13, 2009.  The

claimant testified that she received, read, and signed a

Commission Form AR-N on October 14, 2009.  Form AR-N, the

Employee’s Notice Of Injury, includes language detailing an

employee’s statutory rights and responsibilities with regard

to medical treatment and change of physician.  The evidence

in the present matter demonstrates that the respondents

delivered to the claimant in person a copy of a notice

explaining the claimant’s rights and responsibilities

regarding change of physician, in accordance with Ark. Code

Ann. §11-9-514(c)(Repl. 2002).  

A Change of Physician Order was entered on January 21,

2010: “A change of physician is hereby approved by the

Arkansas Workers’ Compensation Commission for Kelly Delargy

to change from Dr. William Blankenship to Dr. Christopher

Mocek[.]” Dr. Mocek evaluated the claimant on February 12,

2010.  Dr. Mocek’s treatment plan included a lumbar

injection and adjustments in the claimant’s medication. 

When an employee has exercised her absolute, statutory right
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to a one-time change of physician pursuant to Ark. Code Ann.

§11-9-514(a)(3)(A)(ii)(Repl. 2002), the employer must pay

for the initial visit to the new physician in order to

fulfill their obligation to provide reasonably necessary

medical treatment.  See Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  

The claimant in the present matter does not dispute the

respondents’ contention that they paid for the claimant’s

initial visit with Dr. Mocek.  The respondents expressly

informed the claimant’s attorney on August 24, 2010 that the

respondents would not agree to additional treatment with Dr.

Mocek.  The claimant at that time did not request additional

medical treatment or contend that additional treatment with

Dr. Mocek was reasonably necessary pursuant to Ark. Code

Ann. §11-9-508(a)(Repl. 2002).  The claimant instead began

treating on her own with Dr. Peek on March 29, 2011.  The

claimant argues on appeal that the respondents avoided their

statutory obligations and thus freed the claimant to seek

treatment from any physician the claimant chose.  The

claimant cites no supporting authority for her argument. 

The evidence in the present matter clearly demonstrates that

the claimant’s treatment with Dr. Peek beginning March 29,
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2011 and following was unauthorized in accordance with Ark.

Code Ann. §11-9-514(b)(Repl. 2002).     

Based on our de novo review of the entire record,

therefore, the Full Commission affirms the administrative

law judge’s finding that the claimant failed to prove her

treatment with Dr. Peek was authorized pursuant to the

statutory change of physician rules.  In accordance with the

relevant provisions of Ark. Code Ann. §11-9-514(Repl. 2002),

the expense of the claimant’s treatment with Dr. Peek shall

not be the responsibility of the respondents.  The claimant

does not contend that she is entitled to additional

treatment with Dr. Mocek, her change-of-physician doctor. 

This claim is denied and dismissed.

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record, I

must  dissent from the majority opinion.  The claimant
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sought additional benefits and permanent benefits.  The

claimant sustained a compensable low back injury on October

13, 2009, for which she received some benefits.  The

claimant had surgery in April 2012.  She asserted that the

surgery was a result of the compensable injury, and that she

was entitled to additional medical and temporary total

disability benefits, as well as permanent impairment and

wage loss.

          The claimant’s benefits are not barred, because

she sought treatment after June 17, 2010.  The claimant

sought medical attention from Dr. Mocek pursuant to a change

of physician order from the Commission.  She was seen in

February 2010.  While it appears that the respondents did

pay for this first visit, they disregarded the order

subsequently, requiring the claimant to see Dr. Saer,

instead of complying with the Commission’s appointment of

Dr. Mocek as her authorized treating physician.  In August

2010, the adjuster denied the claimant further treatment:

We will not agree to treatment by Mocek. 
She has been release as [sic] MMI by Dr.
Saer with no impairment for the work
injury.  Dr. Ackerman has also refused
to see her as he does not have anything
to offer.
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          This is consistent with the claimant’s testimony

that she was told by the respondents that they were not

paying anymore and that they stopped paying her medical

bills, including the medication prescribed by Dr. Ackerman

in June 2010.  Thus, the respondents explicitly controverted

the claim, freeing the claimant to seek her own treatment. 

After the respondents refused further treatment, the change

of physician rules did not limit her options.

          Under Arkansas workers’ compensation law,

employers must promptly provide medical services which are

reasonably necessary for treatment of compensable injuries. 

Ark Code Ann. Sec. 11-9-508(a)(Supp. 2005).  Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(2003).  Injured workers have the burden of proving by a

preponderance of the evidence that medical treatment is

reasonably necessary for treatment of the compensable

injury.  Norma Beatty v. Ben Pearson, Inc., Full Commission

Opinion filed February 17, 1989 (D612291).  What constitutes

reasonable and necessary medical treatment is a question of

fact for the Commission.  Wackenhut Corp. v. Jones, 73 Ark.

App. 158, 40 S.W.3d 333 (2001).  Reasonable and necessary

medical services may include those necessary to accurately
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diagnose the nature and extent of the compensable injury; to

reduce or alleviate symptoms resulting from the compensable

injury; to maintain the level of healing achieved; or to

prevent further deterioration of the damage produced by the

compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark.

App. 100, 911 S.W.2d 593 (1995).  A claimant does not have

to support a continued need for medical treatment with

objective findings.  Chamber Door Industries, Inc. v.

Graham, 59 Ark. App. 224, 956 S.W.2d 196 (1997).

          Further, when the primary injury is shown to have

arisen out of and in the course of employment, the employer

is responsible for any natural consequence that flows from

that injury.  Wackenhut, supra.  The basic test is whether

there is causal connection between the two episodes.  Id.

          A causal connection is established when the

compensable injury is found to be “a factor” in the

resulting need for medical treatment, even though the

compensable injury is not the major cause of the disability

or need for treatment.  Williams v. L&W Janitorial, Inc., 85

Ark. App. 1, 145 S.W.3d 383 (2004). 

          The claimant sustained a compensable injury on

October 13, 2009, when she lifted a patient to a gurney. 
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There is no question that the primary injury arose out of

and in the course of her employment.

          The evidence shows that the claimant had a pre-

existing condition in the form of spondylolisthesis, which

was asymptomatic before October 13, 2009.  She was able to

perform her job without difficulty and without missing work

for back pain.  While the claimant had some back pain in the

past, she never had the kind of back pain she experienced

upon the occasion of the October 13, 2009 work accident, nor

did she ever have leg pain.  The claimant was treated

conservatively, but she became progressively worse.  In

February, Dr. Saer and Dr. Mocek both felt surgery was an

option.  Again in April, 2010, Dr. Saer suggested surgery. 

On June 9, 2010, the claimant had a nerve root block which

relieved her pain for approximately six days, but caused

numbness in her leg.  The pain had returned after six days. 

This was not lasting improvement, sufficient to show that

the claimant was fully healed.  Yet, Dr. Saer released the

claimant to maximum medical improvement, stating she would

continue to need medications for her condition, in June

2010.  A month later, the respondents sent the claimant to

Dr. Ackerman for pain management.  He planned injections. 
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The medical record does not support a finding that the

claimant was at maximum medical improvement, since such a

finding requires there to be no active treatment options. 

The claimant’s symptoms had not stabilized, and treatment

options, including surgery, remained viable options.  In

fact, surgery was eventually deemed medically necessary and

performed, twice.

          Whether the claimant’s healing period ended in

June 2010, in August 2010, Dr. Ackerman was suggesting

steroid injections and surgery, making it clear that active

treatment options were still available for her condition. 

The claimant saw Dr. Peek in March 2011, with the same

symptoms, back and leg pain, and in May, he performed

surgery.  At the latest, the claimant re-entered her healing

period on March 29, 2011, when she sought treatment from Dr.

Peek.  After her first surgery, her symptoms improved

briefly but did not resolve.  They increased in frequency

and intensity, until she had a second surgery in April 2012. 

She was released at maximum medical improvement on February

22, 2013.

          The claimant’s low back symptoms, other than

increasing in intensity and frequency as time passed,
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remained the same.  She had low back pain, with pain

radiating through her hip down her right leg, with numbness

and weakness.  This was true throughout the post-work-injury

medical records.  The objective findings show that the

claimant had spondylolisthesis at L5-S1, a small central

protrusion/herniation at L4-5, and spondylolysis at L5-S1 in

February 2010, in April 2011, and in March 2012.  The

claimant had short-lived improvement after the first

surgery, but her symptoms returned, progressively

intensifying.  After her second surgery, the claimant

actually found some improvement in her symptoms, which of

course is evidence that the surgery was reasonable and

necessary.  The facts that the claimant did not have right

leg symptoms before her work accident or indications of a

herniation at L4-5, or a need for treatment similar to that

required after the work accident show that the claimant

either sustained the herniation at the time of the work

incident or suffered sufficient trauma to change the

asymptomatic herniation to a symptomatic one.  The

consistency of her complaints and need for treatment shows

that the herniation required treatment before the
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respondents controverted additional treatment, as a result

of her work injury.

          The above facts, considered with Dr. Peek’s

unequivocal opinion that the claimant’s work accident on

October 13, 2009 was the major cause of her back injury and

need for surgery in 2010 and 2012, substantially support the

finding that the lifting incident at work, her back injury,

her need for treatment between October 2009 and February

2013, and her two surgeries were causally connected.  

          I would award the claimant additional medical

benefits for the medical treatment of record.  I would also

award the claimant temporary total disability benefits from

June 18, 2010 until February 22, 2013, excluding those

periods of time when the claimant went back to work.  She

was unable to work and within her healing period.

          I would also award the claimant permanent partial

disability benefits in the amount of 25%, based upon Dr.

Peek’s rating, which he based upon the Guides.  I would

award the claimant wage-loss benefits in the amount of an

additional 45%, based upon her continued pain and need for

medication, both of which limit her physical and mental
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abilities, and based upon her skills and education, because

nursing is both physically and mentally demanding.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


