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EARVIN DAVIS, EMPLOYEE  CLAIMANT

ACTION, INC., EMPLOYER RESPONDENT NO. 1

CNA,
CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED SEPTEMBER 25, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE FRANK
NEWELL, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and respondents No. 1 cross

appeal from a decision of the Administrative Law Judge

filed May 30, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by
the parties at the prehearing
conference conducted on
February 28, 2013, and
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contained in a pre-hearing
order filed March 4, 2013, are
hereby accepted as fact.

2. The claimant has proven by a
preponderance of the evidence that he is
entitled to additional medical treatment
by Dr. Wesley Cox which includes surgical
intervention of the right shoulder and
the after care from that surgical
intervention.

3. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to temporary total disability
benefits from October 5, 2009, until a
date yet to be determined.

4. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to mileage reimbursement.

5. The claimant has failed to prove by a
preponderance of the evidence that he is
entitled to reimbursement for visits and
treatment by Dr. William Piechal and Dr.
Ornette Gaines, as they were not
authorized treating physicians.

6. The claimant has failed to prove that his
attorney is entitled to an attorney’s fee
in this matter as no benefits have been
awarded which would entitle the
claimant’s attorney to an attorney’s fee
at this time.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,
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we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the record, I

concur in part with, but must respectfully dissent, in

part, from the majority opinion.  I agree with the

majority opinion’s award of additional medical treatment

for the claimant’s right shoulder.  However, I disagree
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with the denial of temporary total disability benefits

from October 5, 2009 to a date yet to be determined,

mileage reimbursement, reimbursement for treatment by

Dr. Piechal and Dr. Gaines, and an attorney’s fee. 

The claimant sustained an injury to his neck

and right shoulder and elbow on February 12, 2007.  Dr.

Tomlinson performed a SLAP repair on June 11, 2009 for

his right shoulder.  He continued to have pain after the

surgery, yet Dr. Tomlinson started the claimant on

physical therapy immediately.  Dr. Tomlinson stated that

the claimant could lift up to 25 pounds, to which the

claimant objected.  Then he was released completely from

treatment in September 2009.  The claimant testified

that his shoulder never got better after the surgery and

that it, in fact, got worse.  He felt that he had never

left his healing period.  He felt that it had never

healed.  At the hearing, his shoulder was hurting “like

heck, hurting pretty bad.”  He could not lift anything

heavy, because his rotator cuff felt as though it would

“pop” if he lifted more than 5 or 10 pounds.  He used

his left arm so much that he had developed a pinched

nerve in it from compensating for his painful right arm.

The claimant testified that he was unable to
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see a doctor through the carrier from the time Dr.

Tomlinson released him until he went to see Dr. Cox in

November 2011.  During that time, he had no other

injuries or accidents.  He was protecting his shoulder,

because it was painful.  Dr. Cox noted that the claimant

reported at that time that he never had complete relief

after his shoulder surgery by Dr. Tomlinson.  In

November 2011, an MRI showed a recurrent type 2 SLAP

tear of the right shoulder glenoid labrum.  Dr. Cox

stated that the claimant either had a non-healed tear or

a recurrent tear.  He felt that it required surgery,

which would only address the claimant’s shoulder

problems, unless his neck problems were a result of some

compensation or positioning due to the shoulder injury. 

Dr. Cox stated that his injury is consistent with his

accident history.

The medical records corroborate the claimant’s

testimony that he remained symptomatic after his

shoulder surgery and up to the date of the hearing.  The

claimant required pain management from July 2010 through

the date of the hearing.  The claimant had a labral tear

which, according to Dr. Cox, had never healed or had

recurred.  The majority, in affirming the Administrative
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Law Judge, came to the correct conclusion that Dr. Cox’s

treatment of that injury, including surgery, was

reasonably necessary medical treatment of his

compensable injury.  However, I also conclude that the

claimant remained in his healing period from the time of

the unsuccessful surgery.  Certainly, there has been

treatment available for the healing and alleviation of

his condition, which he has not yet had.  Breakfield v.

In & Out, Inc., 79 Ark. App. 402, 88 S.W.3d 861 (2002).

The claimant was released to work by Dr.

Tomlinson in September 2009, but the claimant’s pain and

limitations prevented him from returning to gainful

employment.  The release was premature, as the

claimant’s shoulder was not adequately repaired or

healed.  Therefore, I would award the claimant temporary

total disability benefits from October 5, 2009 until a

date yet to be determined.

The respondents controverted the claimant’s

right to further treatment of his right shoulder after

Dr. Tomlinson released him, so his treatment by Dr.

Piechal and Dr. Gaines, which was reasonably necessary

pain management of an active injury requiring treatment,

should appropriately be reimbursed. Likewise, the
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claimant’s mileage expenses for that treatment should

also be reimbursed. 

Because the claimant is entitled to temporary

total disability benefits, he is entitled to an award of

attorney’s fees as well.

For the foregoing reasons, I concur in part

with, but must respectfully dissent, in part, from the

majority opinion.

                                   
PHILIP A. HOOD, Commissioner


