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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed July 9, 2012.  The administrative law judge

found that the claimant proved he sustained compensable

injuries on December 15, 2010 and June 4, 2011.   The

administrative law judge awarded medical treatment  and

temporary total disability benefits.  After reviewing the

entire record de novo, the Full Commission affirms the
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administrative law judge’s finding that the claimant proved

he sustained a compensable injury on December 15, 2010.  The

Full Commission finds that the claimant sustained a

compensable recurrence on or about June 5, 2011.  We find

that the claimant did not prove he was entitled to temporary

total disability benefits.    

I.  HISTORY

The record indicates that Ryan Crowley, now age 22,

received emergency treatment for back and leg pain in April

2006.  A physician’s impression at that time appeared to be

“medication misadventure.”  The claimant was seen at Brown

Chiropractic Clinic on October 1, 2007 for complaints of

“lower back pain with every day activities, sitting,

standing, walking, working, neck pain, stiffness.”  The

claimant reported at that time that his back pain “started

when I was young, work started it, neck pain, bike wreck

last Sunday.”  The claimant stated that his neck had been

“jarred” as the result of a bicycle accident on September

23, 2007.  The claimant began a series of regular

chiropractic visits.  The claimant testified that his back

condition improved following chiropractic treatment.      
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The claimant was hired by the respondent-employer, Wal-

Mart, on October 11, 2010.  The claimant testified that he

was not suffering from back problems at the time he began

working for the respondents.  The claimant testified that he

was an order filler for the respondent-employer, and that

the work was physically demanding and often required heavy

lifting.       

The parties stipulated that the employment relationship

existed on December 15, 2010 and that “the date of injury is

December 15, 2010.”  The claimant testified, “I was in the

middle of one of my trips and bent over to pick up one of

the cases of corn or green beans or whatever and it was, and

my back, it didn’t pop, it just - it felt like somebody had

come up and stabbed me in the back.”  The parties initially

stipulated that “the respondents have accepted the December

15, 2010 claim as compensable.”  

The claimant filled out an Associate Statement on

December 20, 2010 and described how he was injured: “Bent

over to pick up a case of cans and my back started hurting.” 

The record contains a Worker’s Compensation Request For

Medical Care, dated December 20, 2010.  A physician reported

on the form that the accident happened as a result of
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“pulling case of cans back started hurting.”  The physician

described the signs of injury as “pain in lower back.”  The

physician diagnosed “lumbar radiculopathy” and returned the

claimant to restricted work on December 20, “No

bending/lifting.”      

An x-ray of the claimant’s lumbar spine was taken on

December 20, 2010:

History: Picked up a 10lb. case....

Vertebral body heights and disc space heights are
maintained.  Normal alignment is present. 
Paraspinous soft tissues are unremarkable.  There
is a sacrolization of the L-5 vertebral body disc
space narrowing at L-5 S-1.

Impression: L-5 S-1 disc space narrowing.  

Dr. W. E. Buddy Williams noted on December 20, 2010,

“He is a Workman’s Comp patient.  He is complaining of lower

back pain (injured at work lifting cases).  He has pain that

radiates down his left hip and left knee.”  Dr. Williams

assessed “Left lumbar radiculopathy....No bending/lifting x

2 weeks.”  The claimant testified that he returned to work

but that he felt “a really strong, stabbing, pinching pain

in my back.”    

On December 27, 2010, Dr. Williams answered a

questionnaire provided by the respondent-carrier and checked
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a box indicating, “Yes - I observed/felt a spasm in my

evaluation of this patient.”  Dr. Williams assessed “Right

lumbar radiculopathy” on January 3, 2011 and assigned work

restrictions: “No bending, lifting until furnished with

physical therapy.”  A physical therapist saw the claimant on

January 5, 2011: “20 year old male who works for Walmart

distribution center hurt his back on 12/15/10 at work while

lifting a heavy box.  He developed severe LBP later that

day.  He has been off work and using ice and heat on the low

back.  He has occasional numbness and tingling in both

legs....He goes back to work on 01/08/10....Palpation: He

has a spasm in the R rhomboid muscle.”

Dr. Williams took the claimant off work on January 15,

2011.  An MRI of the claimant’s lumbar spine was performed

on January 21, 2011:

Alignment is normal.  No foraminal narrowing. 
Vertebral body heights and disc interspace widths
are normal.  No disc herniation evident.  L5-S1
displays a subtle central bulge which contacts the
thecal sac but does not efface it.  It extends
perhaps slightly more to the right than the left.

IMPRESSION: Minimal central disc bulge L5-S1. 
Otherwise normal.

Dr. Williams released the claimant to return to work on

February 4, 2011.  Dr. Williams assigned restrictions on
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February 14, 2011: “No bending or lifting x 2 weeks.”  Dr.

Williams took the claimant off work beginning February 19,

2011 until February 22, 2011.  

Dr. Robin Q. Goodman provided emergency treatment on

February 26, 2011 and reported “Mod. spasm & pain” in the

claimant’s back.  Dr. Goodman’s impression was “Acute

exacerbation of chronic back pain.”  Dr. Williams signed a

slip on February 28, 2011 indicating, “Cannot bend or lift. 

Can return to work.”  

MaKayla Thompson testified that she was employed with

the respondents as an order filler.  Ms. Thompson testified

for the respondents:

Q.  And did you work around Mr. Crowley when he
was on light duty in January, February of 2011?

A.  Yes, I did....

Q.  Did you have any conversations with Mr.
Crowley about his alleged back injury and work
restrictions?

A.  Yes.

Q.  What did he tell you?

A.  During this time period, he was on light duty
and he was sitting at a printer where our labels
come out that we put on a trip, and he was just
sitting there to hand them to us as we pulled up,
and I asked him, “How long are you going to
milk this?”  And he said, “As long as they will
let me.”  
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Q.  And what led you to ask the question, “How
long are you going to milk this?”

A.  Well, based on what I had seen, I didn’t feel
as though he was that injured because he still
drove power equipment and he still swept and he
still walked around for the 11-hour shift, and I
just didn’t feel that his injury was justified.

The claimant followed up with Dr. Williams on March 17,

2011: “Patient is complaining that his back has been hurting

since December & his legs keep going numb.”  Dr. Williams

signed a slip on March 17, 2011 indicating that the

claimant’s work restrictions were “none,” and that the

claimant could return to work on March 18, 2011.  Dr.

Williams wrote, “Pt should wear back brace for support.”     

The parties initially stipulated that “the healing

period ended in March 2011" and that there was there was “no

dispute over medical expenses through March 2011."

The claimant testified, “I went into work one day and

started doing normal job duties, then got worse, and then it

started feeling exactly how it did when I first injured it.” 

A Manager’s Investigation of Event/Accident indicated that

an accident occurred on June 5, 2011: “Just began hurting

around 5:30 a.m. and has progressively gotten more painful. 

Did state back always hurts.”  The claimant filled out an

Associate Statement on June 14, 2011 and reported that he
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injured his back on June 5, 2011 as a result of “order

filling.”  The claimant wrote on the Associate Statement

that his last day worked was June 12, 2011, that he had not

returned to work, and that he anticipated returning to work

on June 14, 2011.    

Dr. John McAuley saw the claimant on June 14, 2011:

The patient is here for Workman’s Comp from Wal-
Mart.  (It is not W/C per Tracy @ W/C carrier). 
He is complaining of lower back pain since around
December.  It has got worse since he was last
seen.  The pain also goes down his legs....

Started hurting more last Sunday.  He cannot
remember doing anything specific to increase the
problem.  He says that at times his legs feel numb
& like they will give out....Has had similar
problems in the past.

  
Dr. McAuley assessed “Pain to L5-S1 area - W/C denied

that it’s W/C - patient says he cannot afford the MRI on his

own.”  Dr. McAuley planned and MRI and stated, “On limited

duties @ work - no lifting, bending, twisting, or standing.”

Dr. McAuley filled out a form on June 21, 2011 and

indicated, “Limited to light duty from 6/14 to after MRI.” 

The claimant followed up with Dr. McAuley on June 29, 2011:

“He can’t afford an MRI at this time.  He has FMLA papers.” 

Dr. McAuley’s examination of the claimant’s lumbar spine

showed “Pain to L5-S1 in midline.  No redness, swelling, or
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trigger points.  SI JOINT: Normal.”  Dr. McAuley assessed

“Pain to L5-S1 in midline - numbness & eventually tingling

to both lower legs & feet.  PLAN: Needs MRI - cannot afford

it right now.  W/C denies it’s a W/C claim.  He was told to

take a medical leave & I filled out the papers.”  Dr.

McAuley’s follow-up instructions were “Return after MRI &

can release him to light duty.  No lifting, pulling,

bending, or straining.”       

A pre-hearing order was filed on August 24, 2011.  The

claimant contended, among other things, that he sustained a

compensable back injury on or about December 15, 2010.  The

claimant contended that he sustained “either a recurrence of

the compensable injury or an aggravation and compensable new

injury of the lumbar spine on June 5, 2011.”  The claimant

contended that he was entitled to reasonably necessary

medical treatment, temporary total disability benefits, and

fees for legal services.  The respondents contended that the

claimant was “not entitled to any additional TTD or medical

benefits beyond what has been previously authorized and

paid.  Further, the respondents deny that the claimant’s

attorney is entitled to a fee.” 
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The parties agreed to litigate the following issue: “1. 

The claimant’s entitlement to additional medical services

and TTD benefits for a recurrence of the December 15, 2010

injury.”  

A hearing was held on April 10, 2012.  At that time,

the respondents indicated that they controverted the claim

in its entirety.  The claimant contended that he re-entered

a healing period on June 14, 2011.  The claimant testified

on direct examination:

Q.  I need you to tell me part-time jobs that you
have had since June 24th.

A.  Okay.  I have had a couple calls because I do
fencing and stuff on the side or I did.  I have
had a couple calls in the last year and a half for
people that wanted me to build fences, you know,
do on side work.  The big jobs I tell them I can’t
do it because it is just too physically demanding,
but I have built a couple of gates and I am
putting in a laminate floor right now....

Q.  Can you tell me [how much money you have
made]?

A.  I don’t know how much I have made....If
someone pays me for labor or material, I don’t
charge anything to pick up the materials or buy
it.  They just pay me back the same amount that I
paid for materials.  The first gate I did it was
for a man, last name George, he paid me, I think,
somewhere around $700.  That included materials
and labor.  I think I made $100 or $150 on that. 
On the other gate that I did, I made $150 and the
materials were supplied.  And the flooring, I
am getting paid by the hour to put it in.
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Q.  And that is just this week, is that correct?

A.  Yes....

Q.  What is the condition of your back here today?

A.  It hurts, but I am dealing with it....I don’t
take medications anymore because they weren’t
working in the first place.

      
An administrative law judge filed an opinion on July 9,

2012.  The administrative law judge essentially found that

the claimant proved he sustained compensable injuries on

December 15, 2010 and June 4, 2011.  The administrative law

judge found that the claimant was entitled to medical

treatment and temporary total disability benefits.    

The respondents appeal to the Full Commission.  

II.  ADJUDICATION

A.  Compensability

Act 796 of 1993, as codified at Ark. Code Ann. §11-9-

102(4)(Repl. 2002), provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.
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§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  The Full Commission reviews an administrative

law judge’s decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).  

An administrative law judge found in the present

matter, “1.  The claimant has proven through sufficient

evidence and by a preponderance of the evidence that he

sustained a compensable injury on December 15, 2010.”  The
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Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury on December 15, 2010.  The claimant

became employed with the respondents in October 2010 and the

parties stipulated that an employment relationship existed

on December 15, 2010.  The parties stipulated that “the date

of injury is December 15, 2010.”  The claimant testified

that he felt a sharp pain in his back after bending over and

lifting a case of vegetables.  

The evidence of record corroborates the claimant’s

testimony that he sustained an accidental injury at work. 

The claimant filled out an Associate Statement on December

20, 2010 and reported that his back began hurting after

bending over to lift a case of cans.  The respondents

authorized medical treatment, and a physician reported on

December 20, 2010 that the claimant’s back began hurting

after lifting a case of cans.  The claimant was returned to

restricted work on December 20, 2010.  Dr. Williams informed

the respondents on December 27, 2010 that he observed and

felt a spasm in his evaluation of the claimant.  A physical

therapist reported spasm on January 5, 2011.  Dr. Goodman

reported spasm on February 26, 2011.  Muscle spasms can
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constitute objective medical findings establishing a

compensable injury.  University of Ark. Med. Sciences v.

Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997).  In the

present matter, there were three separate reports of muscle

spasm following the December 15, 2010 accidental injury.

With regard to MaKayla’s Thompson’s testimony wherein

she purportedly asked the claimant, “How long are you going

to milk this?” and his alleged reply, “As long as they will

let me,” we find no probative evidence of record

demonstrating that the claimant was a dishonest employee or

that the claimant was attempting to defraud the respondents. 

The fact that MaKayla Thompson observed the claimant

performing restricted work duties during the time he was

released to restricted work is not a negative assessment of

the claimant’s credibility.        

The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that he sustained

a compensable injury.  The claimant proved that he sustained

an accidental injury causing physical harm to his back.  The

claimant proved that the injury arose out of and in the

course of his employment and required medical services.  The

claimant proved that the injury was caused by a specific
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incident and was identifiable by time and place of

occurrence on December 15, 2010.  The claimant also

established a compensable injury by medical evidence

supported by objective findings, namely, the documented

reports of muscle spasm by two examining physicians and a

physical therapist.  The Full Commission finds that the

claimant’s muscle spasm was causally related to the December

15, 2010 accidental injury rather than to a pre-existing

condition in the claimant’s back.  We find that the treating

physicians’ and physical therapist’s observations of muscle

spasm beginning in 2010, following the accidental injury,

were not causally related to chiropractic treatment rendered

by Dr. Brown in 2007.

B.  Recurrence

When the primary injury is shown to have arisen out of

and in the course of employment, the employer is responsible

for every natural consequence that flows from that injury. 

McDonald Equipment Co. v. Turner, 26 Ark. App. 264, 766

S.W.2d 936 (1989).  The basic test is whether there is a

causal connection between the two episodes.  Jeter v. B.R.

McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  The

determination of whether the causal connection exists is a
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question of fact for the Commission to determine.  Carter v.

Flintrol, Inc., 19 Ark. App. 317, 720 S.W.2d 337 (1986).  

In the present matter, the Full Commission has found

that the claimant proved he sustained a compensable injury

on December 15, 2010.  The parties initially stipulated that

“the healing period ended in March 2011.”  The claimant

testified that the condition of his back worsened after he

returned to work in 2011.  A manager for the respondent-

employer reported that the claimant’s back began hurting on

or about June 5, 2011.  The claimant filled out an Associate

Statement on June 14, 2011 and reported that he injured his

back while performing his order filler duties for the

respondents.  Dr. McAuley reported on June 14, 2011 that the

claimant had complained of lower back pain since December

2010.  Dr. McAuley noted that the claimant had been working

for the respondents, and that the claimant was suffering

from increased back pain.

The Full Commission finds that the claimant’s back pain

beginning in June 2011 was causally connected to the primary

compensable injury occurring on December 15, 2010.  The

claimant’s back pain following the claimant’s return to work

in 2011 was not related to a pre-existing condition or a
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prior injury.  The Full Commission finds that the claimant’s

increased symptoms in 2011 were a natural consequence

flowing from the December 15, 2010 compensable injury.  We

find that the respondent-employer is responsible for the

current treatment of record recommended by Dr. McCauley.

C.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  An

administrative law judge found in the present matter, “the

claimant is entitled to TTD from June 29, 2011 until such

time as he receives the MRI recommended in June 2011.”  The

Full Commission finds that the claimant did not prove he was

entitled to the requested period of temporary total

disability benefits.

The Full Commission has found that the claimant proved

he sustained a compensable injury on December 15, 2010.  The

claimant was released to restricted work following the

December 15, 2010 accidental injury.  Dr. Williams opined on

March 17, 2011 that the claimant could return to work

without restrictions, although Dr. Williams also added that
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the claimant should wear a back brace for support.  The

parties stipulated that the claimant’s healing period ended

in March 2011.  

The claimant testified that his back again began

hurting after he returned to work, and the Full Commission

has found that the claimant’s condition beginning June 5,

2011 was a natural consequence flowing from the December 15,

2010 compensable injury.  Nevertheless, whether or not the

claimant re-entered a new healing period, the claimant did

not prove he was totally incapacitated to earn wages.  The

record indicates that the claimant did not work after June

12, 2011, but the claimant informed the respondents that he

intended to return to work on June 14, 2011.  Dr. McAuley

released the claimant to restricted work on June 14, 2011. 

Dr. McAuley specifically indicated on June 21, 2011 that the

claimant was limited to light duty beginning June 14, 2011

until an MRI could be performed.  We recognize Dr. McAuley’s

subsequent note on June 29, 2011, “Return after MRI & can

released him to light duty.”  In light of Dr McAuley’s

specific instruction on June 14, 2011, the Full Commission

does not interpret the June 29, 2011 follow-up note to
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indicate that the claimant was unable to work until an MRI

was performed. 

Moreover, the claimant plainly testified that he was

not incapacitated to earn wages.  The claimant testified

that he had performed part-time jobs which required physical

labor since June 2011.  The claimant testified that he had

built fences and had installed laminate floors.  The

evidence in the present matter demonstrates that the

claimant was able to perform restricted work as an order

filler for the respondent-employer.  The claimant did not

prove he was totally incapacitated to earn wages at any time

after Dr. Williams’ release on March 17, 2011.  The Full

Commission therefore finds that the claimant did not prove

he was entitled to the requested period of temporary total

disability benefits.  

Based on our de novo review of the entire record

currently before us, the Full Commission finds that the

claimant proved he sustained a compensable injury on

December 15, 2010.  The claimant proved that his symptoms

beginning on or about June 5, 2011 were a natural

consequence of the primary compensable injury.  The claimant

proved that the MRI recommended by McAuley was reasonably
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necessary in accordance with Ark. Code Ann. §11-9-

508(a)(Repl. 2002).  The claimant has not proven that he was

entitled to temporary total disability benefits after Dr.

Williams’ release on March 17, 2011.  For prevailing in part

on appeal to the Full Commission, the claimant’s attorney is

entitled to a fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in part. 

Specifically, I concur with the finding that the claimant

has failed to prove by a preponderance of the evidence that

he was within his healing period and totally incapacitated

after Dr. Williams' release on March 17, 2011.  I must

dissent from the finding that the claimant sustained a

compensable injury or recurrence. 

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d 593
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(1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d

845 (1995).  For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code. Ann. § 11-9-102(4)(A)(Supp.

2005), must be established: (1) proof by a preponderance of

the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to

the body which required medical services or resulted in a

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code. Ann. § 11-9-

102(16), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by

a specific incident and is identifiable by time and place of

occurrence.  See also, Ark. Code. Ann. § 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods,

344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002).  

          “Objective findings” are those findings which

cannot come under the voluntary control of the claimant. 

Ark. Code. Ann. § 11-9-102(16).  Further the employer takes
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an employee as he finds him. If the claimant fails to

establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered Specialty

Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997), see also,

Reed v. ConAgra Frozen Foods, Full Commission Opinion,

February 2, 1995 (Claim No. E317744).  Medical opinions

addressing compensability must be stated within a reasonable

degree of medical certainty.  Crudup v. Regal Ware, Inc.,

341 Ark. 804, 20 S.W.3d 900 (2000).

          In Maverick Transp. V. Buzzard, 69 Ark. App. 128,

10 S.W.3d 467 (2000), the Arkansas Court of Appeals

discussed the difference between an aggravation and a

recurrence as it relates to workers’ compensation law.  The

Court stated:

An aggravation is a new injury resulting
from an independent incident.  Farmland
Ins. Co. v. DuBois, 54 Ark. App. 141,
923 S.W.2d 883 (1996).  A recurrence is
not a new injury but merely another
period of incapacitation resulting from
a previous injury.  Atkins Nursing Home
v. Gray, 54 Ark. App. 125, 923 S.W.2d
897 (1996).  A recurrence exists when
the second complication is a natural and
probable consequence of a prior injury. 
Weldon v. Pierce Bros. Constr., 54 Ark.
App. 344, 925 S.W.2d 179 (1996).  Only
where it is found that a second episode
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has resulted from an independent
intervening cause is liability imposed
upon the second carrier.

          The test to determine whether a subsequent episode

is a recurrence or an aggravation is whether the subsequent

episode was a natural and probable result of the first

injury or if it was precipitated by an independent

intervening cause.  Bearden Lumber Co. v. Bond, 7 Ark. App.

65, 644 S.W.2d 321 (1983).  If there is a causal connection

between the primary and the subsequent disability, there is

no independent intervening cause unless the subsequent

disability is triggered by activity on the part of the

claimant which is unreasonable under the circumstances. 

Davis v. Old Dominion Freight Line, Inc. 341 Ark. 751, 20

S.W.3d 326 (2000), Georgia-Pacific Corp. v. Carter, 62 Ark.

App. 162, 969 S.W.2d 677 (1998), Guidry v. J & R Eads Const.

Co., 11 Ark. App. 219, 669 S.W.2d 483 (1984).

          If the aggravation/new injury is an accidental

injury, it must meet the following criteria to establish

compensability: it must be (1) an independent incident; (2)

work-related; (3) caused by a specific incident identifiable

by a time and place of occurrence.  See, Ark. Code Ann.

§ 11-9-102(4)(A)(i)(Supp. 2009); Farmland Ins. Co. v.
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DuBois, Supra.  An injury does not have to be accidental in

order to qualify as an aggravation/new injury; it must,

however, fall within one of the definitions of a compensable

injury as set forth in Ark. Code Ann. § 11-9-102(4)(A).

          With specific regard to the issue of

compensability of the claimant’s alleged December 15, 2010,

injury, radiographic studies from October 1, 2007, showed

findings consistent with the results of the x-rays taken on

December 20, 2010, in that both showed disc space narrowing

at L5-S1, which is indicative of degenerative disc disease. 

Whereas the claimant’s January, 2011, MRI study did show a

minimal central disc bulge at L5-S1, the results were

otherwise normal.  As bulging discs are frequently

associated with a degenerative condition, especially in the

absence of acute etiology, and since none of the claimant’s

treating physicians have specifically indicated that the

claimant’s bulge was the result of an acute event, it is

more likely than not that this condition is associated with

pre-existing, degenerative disc disease.  Therefore, because

his most recent objective diagnostic studies fail to

indicate the existence of any new back pathology, the

claimant has failed to present any new objective findings to
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support that he sustained a low back injury in December of

2010. 

          In addition, the claimant clearly suffered from

symptoms associated with his lower back well before December

of 2010, in that not only does the record reflect that the

claimant’s symptoms started at an early age, the record

further reflects that the claimant received medical

treatment for these symptoms when he was a teenager. 

          Medical records from Brown Chiropractic Clinic

indicate that the claimant reported pain and numbness in his

lower back, hands, and legs in as early as September of

2007.  Therefore, the claimant, whose date of birth is

September 1, 1990, was barely seventeen years old when he

started receiving chiropractic treatment for these symptoms. 

If, therefore, the claimant’s symptoms started, in his words

to Dr. Brown, “when I was young” as a result of work

activities, then it is reasonable to conclude that the

claimant, who was only twenty-one at the time of the

hearing, has suffered from these symptoms for the better

part of his life.  This conclusion is supported by the

claimant’s testimony that he would awaken as a child of six

or seven with “tingling legs and feet.”  And, while the
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claimant denied that he had re-injured himself at any time

subsequent to 2008 and prior to December 15, 2010, he

admitted that he worked in highly physically demanding,

labor intensive positions during that time, and that he

would sometimes experience soreness in his back as a result. 

Moreover, on cross-examination, the claimant agreed that he

has done heavy lifting and manual labor all of his life. 

For example, the claimant admitted that he had erected a

fence in Wyoming at one time that was over three football

fields long.  Therefore, it is more likely than not that the

claimant has suffered from some degree of back-related

symptoms due to a degenerative condition for many years.   

          Furthermore, the claimant’s symptoms in 2007 were

like those he reports to have experienced after his alleged

compensable injury of December of 2010.  For example,

documented medical evidence from 2007 and 2008 indicates

that the claimant suffered from low back pain with every day

activities such as sitting, walking, and working; that he

could not stand longer than ten minutes without experiencing

an increase in pain; that his back pain affected his sleep

and social life, and; that his pain was gradually worsening. 

In addition, the claimant reported numbness in his hands and
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legs, and spasms were noted upon physical examination.  The

claimant now contends that he suffers from many of these

same symptoms, to include low back pain with increased

activity; occasional pain, numbness, and tingling in his

extremities; muscle spasms, and; trouble sleeping. 

          Finally, the claimant appears to assert that since

he allegedly did not suffer from serious back-related

symptoms between 2008 and 2010, despite working in

physically demanding positions, this proves that he was

asymptomatic prior to his alleged December 15, 2010, work-

related incident, which, in turn, proves his alleged injury. 

However, the fact that the claimant has engaged in equally

physically demanding positions since December, 2010, while

supposedly suffering from the same symptoms that he

experienced in 2007 and 2008, tends to discredit his

testimony in this regard.  To illustrate, the claimant

agreed that his past job experience includes hauling

concrete, digging footings, building fences, moving tubs of

chicken, and building gates and fences.  I note that most of

the positions that the claimant held, including some fast

food jobs, lasted from between two to four months.  The

claimant had worked for the respondent employer only two
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months prior to his first alleged injury.  And, after his

second alleged injury in June of 2011, the claimant claimed

that he was no longer able to discharge his duties due to

his back-related symptoms, as supported by the work

restrictions that he had been given.  However, in March of

2011, the claimant built fences, and since then he has

weeded a garden, installed laminate flooring, and built

gates.  In addition, although at the time of the hearing the

claimant stated that he no longer received these benefits,

he admitted that he began receiving unemployment

compensation on or about July 31, 2011, for which he had to

present himself to the Department of Workforce Services as

willing and able to work in a full-time, unrestricted

capacity.

          The record demonstrates, therefore, that the

claimant’s symptoms have not prevented him from engaging in

strenuous work activities since March of 2011, that are well

above those physical restrictions placed upon him by his

treating physician.  Thus, based upon his established

pattern of behavior, it is reasonable to conclude that had

the claimant suffered from similar symptoms after 2008,

those symptoms, for which he may or may not have sought
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treatment, would not necessarily have  prevented him from

engaging in strenuous physical activities. Therefore, I find

the claimant’s testimony in this regard to be unreliable. 

Moreover, because the weight of the credible evidence

demonstrates that the claimant currently suffers from the

same or like symptoms for which he was treated prior to his

alleged compensable injury of December, 2010, reasonable

minds could conclude that the claimant’s condition has not

appreciably changed since 2007.  Rather, the preponderance

of the evidence indicates that in December of 2010, the

claimant experienced a temporary exacerbation of symptoms

associated with his chronic, pre-existing back condition. 

This conclusion is further supported by the absence of

objective medical evidence to demonstrate that the claimant

has sustained any new injury or that his condition has in

any way changed since diagnostic studies were conducted in

2007.  Rather, as per Dr. Goodman’s diagnoses of the

claimant’s condition on February 26, 2011, the preponderance

of the evidence indicates that in December, 2010, the

claimant suffered an acute exacerbation of chronic back

pain, which the weight of credible evidence shows he has had

for several years due to a pre-existing condition.  
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          In addition, I note that even though the claimant

cites a specific work-related incident whereby he claims to

have injured himself in December of 2010, and

notwithstanding that he made a timely report of this alleged

event, the testimony of Ms. Thompson concerning his

subsequent level of activity, his demeanor, and statements

that he made thereafter tend to show that the claimant was

being less than honest about his alleged injury.   

          Based on the above and foregoing, I find that the

claimant has failed to prove by a preponderance of the

evidence as supported by objective medical evidence that he

sustained a injury arising out of and in the course of his

employment with the respondent employer on December 15,

2010.  Rather, the weight of the credible evidence

demonstrates that on or about December 15, 2010, the

claimant suffered a temporary exacerbation of symptoms

associated with a chronic, pre-existing condition. 

Therefore, the compensability of the claimant’s alleged

first injury should be denied.  Likewise, as I find that the

claimant did not sustain a compensable injury on December

15, 2010, I must dissent from any finding that he sustained

a recurrence of that injury on June 4, 2011.
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          Therefore, for all the reasons set forth herein, I

respectfully concur in part and dissent in part from the

majority opinion.

                                    
                             KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

must respectfully concur, in part, with, and dissent, in

part, from the majority opinion.  I concur with the majority

findings that the claimant proved by a preponderance of the

evidence that he sustained a compensable injury to his back

on 15 December 2010, and that the claimant’s symptoms in

June 2011 were causally related to the December 2010

compensable injury.   I must respectfully dissent from the

majority finding that the claimant is not entitled to

temporary indemnity benefits.

          Temporary total disability for unscheduled

injuries is that period within the healing period in which a

claimant suffers a total incapacity to earn wages.  Ark.

State Highway & Transportation Dept. v. Breshears, 272 Ark.
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244, 613 S.W.2d 392 (1981).  The claimant is still within

his healing period, because diagnostic testing is pending,

because he has not been placed at maximum medical

improvement, and his condition has not become stable.

          Likewise, the claimant is totally incapacitated

from earning wages.  As of 29 June 2011, Dr. McAuley had

taken him off work completely, demonstrating that the

claimant was indeed completely incapacitated from earning

wages.  The claimant credibly testified that his light-duty

restrictions were “no bending, no lifting, no twisting, and

no standing for long periods of time.”  He also explained

that the work he did for the respondents involved driving a

pallet jack in a warehouse to the location of a particular

item.  He then loaded the boxes of a particular product on

the pallet jack to move elsewhere.  These boxes could weigh

very little and up to sixty pounds each.  He stated they

were expected to load the pallet jacks within a time limit. 

He testified that he had to bend to do the job.  He

testified that his job involved constant standing.  His

regular job duties caused him to have more pain after his

initial injury, causing him to sustain a recurrence of the

compensable injury.  The testimony fully supports a
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conclusion that the claimant was unable to return to work

for the respondents because his condition made it impossible

to perform his job.  The claimant’s work building two gates

and installing a laminate floor do not negate the fact that

he was incapacitated from earning wages, because these were

isolated and inconsequential activities, in which he earned

a small amount of money performing tasks within his

abilities.

          I would award temporary total disability benefits

from 29 June 2011 to a date yet to be determined, as well as

additional medical benefits.

          For the foregoing reasons, I must respectfully

concur, in part, and dissent, in part, from the majority

opinion.

______________________________
                         PHILIP A. HOOD, Commissioner


