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OPINION AND ORDER

The claimant appeals and the respondents cross-appeal

an administrative law judge’s opinion filed November 21,

2012.  The administrative law judge found that the claimant

proved he sustained a compensable injury.  The

administrative law judge awarded medical treatment through

November 21, 2011.  After reviewing the entire record de

novo, the Full Commission finds that the claimant proved he
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sustained a compensable injury.  We find that the claimant

proved he was entitled to additional medical treatment as

recommended by Dr. Calhoun.  

I.  HISTORY

Thomas Daniel Crouch, now age 27, testified that he

became employed with the respondent-employer, Sardis Fire

Department, in approximately 2003.  Mr. Crouch testified

that he had also been employed for time as a Pulaski County

Deputy Sheriff.  Dr. Scott Carle treated the claimant in

December 2009: “Patient is a 23 year old male employee of

Pulaski County Sheriff’s Office who complains about his back

which was injured on 12/09/2009 9:45:00 AM.  Patient states,

‘I was picking up a mat and injured my lower

back.’...History of similar problems: About one month ago

with non occupational back strain....No palpable or

involuntary muscle spasm....LS-spine x-ray: No evidence of

subluxation.  No fracture seen.  Negative.”  Dr. Carle

assessed “1.  Lumbar strain.”

Dr. Carle saw the claimant in June 2010: “Patient is a

24 year old male employee of Pulaski County Sheriff’s Office

who complains about his Back which was injured on 5/27/10. 

Patient states: ‘running to a code a felt a pinch in my
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back.’...No involuntary muscle spasm as identified by

provider.”  Dr. Carle assessed acute low back pain and

treated the claimant conservatively.  An MRI of the

claimant’s lumbar spine was taken on June 4, 2010, with the

following impression:  

1.  Large left paracentral extruded disc fragment
at the L5-S1 level with inferior migration.  It
does not appear sequestered.  There is clear
deviation and compression of traversing S1 and S2
nerve roots.

  
Dr. J. Michael Calhoun performed a right L5-S1

hemilaminotomy and microdiskectomy on June 9, 2010.  The

pre- and post-operative diagnosis was “L5-S1 herniated

nucleus pulposus.” 

An MRI of the claimant’s lumbar spine was taken on July

21, 2010, with the following impression:

1.  Findings suggestive of recurrent central and
left paracentral disc protrusion at L5-S1 causing
slight mass effect on the left S1 nerve root.
2.  Edema and enhancement of the right S1 nerve
root suggesting inflammation.

Dr. Calhoun reported on September 13, 2010, “He has

undergone a postoperative MRI which showed no persistent or

recurrent disc herniation.  It is thought that the best

course of action would be to declare him maximally medically

improved and for him to undergo a FCE.  In addition, he has
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suffered a 10% impairment to the whole person as he has

suffered a lumbar disc herniation requiring surgery with

residual.”

A Functional Capacity Evaluation was done on September

27, 2010, with the following conclusions: “Mr. Thomas Crouch

completed functional testing on this date with unreliable

results.  Overall, Mr. Crouch demonstrated an ability to

work at least in the LIGHT classification of work as defined

by the US Dept. of Labor’s guidelines over the course of a

normal workday with limitations as noted above.”    

Dr. Calhoun informed a representative of Systemedic

Corporation on September 29, 2010, “As could be predicted,

Mr. Crouch’s FCE gave an unreliable result.  Nevertheless, I

am allowing him to return to work in at least the light

classification of physical demand under the limitations

outlined in the FCE.”  The claimant agreed on cross-

examination that he was not employed as Pulaski County

Sheriff’s Deputy after 2010.      

The parties stipulated that the employment relationship

existed between the claimant and Sardis Fire Department at

all relevant times, including September 17, 2011.  The

claimant testified on direct examination:  
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Q.  Tell the Judge what happened on September the
17th that injured your back.

A.  September 17th we got punched out on our
pagers for a structure fire....We went over to a
wall probably four foot by six foot.  Me and the
three other firefighters squatted down, picked the
wall up so that a hoseman could put out the fire
under it.  When I stood completely up, I felt a
pinch and a burning sensation in my lower back....

Q.  And did you seek medical attention on that?

A.  We waited until we got back to the station. 
The Captain advised the Chief of what happened. 
The Chief then told me to go up to Concentra and
get treated there.  Actually, correction go up to
Saline Memorial because Concentra was closed.    

The record indicates that the claimant treated at

Saline Memorial Hospital on September 17, 2011, where it was

noted, “Low back pain, injured on fire scene lifting pulling

down leg, numbness on front of leg.  Also has bad H/A.”  A

physician diagnosed “Acute Low Back Strain.”  A physical

therapist noted on September 17, 2011 that the claimant had

been diagnosed with Lumbar Strain.  The physical therapist

noted that the claimant complained of symptoms including

severe muscle spasms and numbness in his foot.  The physical

therapist noted that she observed decreased “Lumbar

lordosis.”

Dr. Lisa Barker saw the claimant on September 20, 2011:

“He is an established patient at our clinic who presents
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with a new problem.  This visit is covered under Worker’s

Compensation.  He presents with low back pain....This is a

chronic, but intermittent problem with an acute

exacerbation.  He states that the current episode of pain

started 3 days ago.  The event which precipitated this pain

was lifting a heavy piece of wall at a fire.  This occurred

at work.”  Dr. Barker noted that an x-ray of the claimant’s

lumbar spine was normal and she assessed “Low back pain.”  

An MRI of the claimant’s lumbar spine was performed on

September 23, 2011, with the following impression:

There are degenerative and post operative changes
at L5-S1 on the right.  I suspect that there is at
least some post operative fibrosis at the site of
a right hemilaminotomy with some fibrosis around
the right S1 nerve root.  Some residual disk
bulging and protrusion are suspected as well. 
There is only some subtle deviation of the nerve
root.  No new or acute abnormality is seen
otherwise.

 
Dr. Barker’s assessment on October 4, 2011 was “Low

back pain waiting on workers’ comp to see if they will

approve referral to Dr. Calhoun his neurosurgeon. 

REFERRALS: Referral initiated to a neurosurgeon (Dr.

Calhoun).”  

Dr. Calhoun informed a representative of Systemedic

Corporation on October 10, 2011, “I recently received an MRI
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on Mr. Crouch.  I reviewed it.  We have not seen him since

September of 2010.  By my review, it shows no evidence of

recurrent disc herniation on the right.”  

Dr. Calhoun corresponded with Dr. Barker on October 21,

2011:

I have recently seen Mr. Crouch back in the
office.  He [had] previously undergone a right L5-
S1 microdiscectomy.  He recently reinjured himself
in mid September.  

His interim history and physical were done by
electronic medical record.

His MRI shows no evidence of recurrent disc
herniation and thus, we are treating him
symptomatically.  We are starting him on different
medications and physical therapy and will see him
back in a month for follow up.  We also discussed
the possibility of epidural steroid injections.

Dr. Calhoun referred the claimant for treatment at

Benton Physical Therapy, and the claimant began treating at

Benton Physical Therapy on November 2, 2011.  A physical

therapist noted on November 14, 2011, “Pt. states he bent

over to lift son up and felt a pull in his back and couldn’t

move all weekend.”  The physical therapist noted on November

16, 2011, “Pt. states low back is feeling a little better

since Monday and not as tight.”  The physical therapist

reported on November 21, 2011, “Patient shows signs of

improvement with physical therapy through increased AROM
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with decreased pain intensity....Thomas is progressing with

improvements in function, AROM, strength, and stability, but

dysfunction continues to remain.  We will be focusing on

increasing strength and continuing to improve in pelvic

stability and decreasing pain in low back over the next 2

weeks.”  

The claimant followed up with Dr. Calhoun on November

23, 2011: “PT helping some of discomfort.  Bent over 2 weeks

ago with significant worsening of pain and now has had

urinary incontinence on 2 occasions....Patient Instruction:

Repeat lumbar MRI with contrast for recurrent HNP.  Continue

off work pending repeat MRI (note given).”

The claimant testified that the respondents would not

authorize another MRI.    

A pre-hearing order was filed on September 5, 2012. 

The claimant contended, among other things, that he

“suffered a compensable aggravation of a pre-existing back

injury on September 17, 2011, while lifting on the scene of

a fire.”  The claimant contended that he was “entitled to

additional medical treatment and the payment of any past

outstanding bills, including reasonable and necessary

mileage.”  The respondents contended, among other things,
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that the claimant “was not injured on September 17, 2011, at

work; that he had just settled a prior workers’ compensation

injury with the Pulaski County Sheriff’s office, his regular

employer, months prior to the alleged injury of September

17, 2011; that he does not have new objective findings; and

that his present difficulties are attributable to the prior

injury.”    

After a hearing, an administrative law judge filed an

opinion on November 21, 2012.  The administrative law judge

found that the claimant proved he sustained a compensable

injury, and the administrative law judge awarded medical

treatment through November 21, 2011.    

The claimant appeals to the Full Commission and the

respondents cross-appeal.

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2002) provides:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ...
arising out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]
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A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(D)(Repl. 2002).  “Objective findings” are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-102(4)(E)(i)(Repl.

2002).  Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003).  The Full Commission reviews an administrative

law judge’s decision de novo, and it is the duty of the Full

Commission to conduct its own fact-finding independent of

that done by an administrative law judge.  Crawford v. Pace

Indus., 55 Ark. App. 60, 929 S.W.2d 727 (1996).  The Full

Commission makes its own findings in accordance with the

preponderance of the evidence.  Tyson Foods, Inc. v.

Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990).

An administrative law judge found in the present

matter, “5.  The claimant has proven, by a preponderance of
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the evidence, that he sustained a compensable aggravation of

a pre-existing back injury arising out of and during the

course of his employment with the Sardis Volunteer Fire

Department as the result of a specific incident on September

17, 2011.”  An aggravation is a new injury resulting from an

independent incident and, being a new injury with an

independent cause, must meet the requirements for a

compensable injury.  Crudup v. Regal Ware, Inc., 341 Ark.

804, 20 S.W.3d 900 (2000).  The Full Commission finds that

the instant claimant proved he sustained a compensable

injury on September 17, 2011. 

The claimant became employed with the respondent-

employer, Sardis Fire Department, in approximately 2003. 

The claimant sustained a lumbar strain while also working

for another employer in 2010 and underwent low back surgery

performed by Dr. Calhoun.  Dr. Calhoun released the claimant

on September 13, 2010 and assigned a 10% anatomical

impairment rating.  The parties stipulated that the

employment relationship existed between the claimant and the

respondent-employer, Sardis Fire Department, on September

17, 2011.  The claimant testified that he felt a “pinch and

a burning sensation” in his lower back while helping other
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fire fighters lift a wall.  The claimant testified that the

respondents directed him to treat at Saline Memorial

Hospital.  

The claimant received emergency treatment at Saline

Memorial on September 17, 2011 and was diagnosed with acute

low back pain.  A physical therapist reported on September

17, 2011 that the claimant complained of severe muscle

spasms.  The physical therapist examined the claimant and

reported decreased lumbar lordosis.  A physical therapist’s

notation of “decreased lumbar lordosis” is a sign normally

associated with muscle spasm and can be an objective medical

finding establishing compensability.  See King v.

Peopleworks, 97 Ark. App. 105, 244 S.W.3d 729 (2006), citing

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.2d 167

(2000).  The Full Commission finds in the present matter

that the physical therapist’s report of “decreased lumbar

lordosis” was an objective medical finding, not within the

claimant’s voluntary control, establishing a compensable

injury.  Dr. Barker’s September 20, 2011 examination

corroborated the claimant’s testimony that he injured his

back while lifting a heavy piece of wall on September 17,
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2011.  Dr. Calhoun subsequently reported that the claimant

“re-injured himself in mid-September.”      

The Full Commission finds that the instant claimant

proved by a preponderance of the evidence that he sustained

a compensable injury.  The claimant proved that he sustained

an accidental injury causing physical harm to his low back. 

The accidental injury arose out of and in the course of

employment and required medical services.  The injury was

caused by a specific incident and was identifiable by time

and place of occurrence on September 17, 2011.  The claimant

established a compensable injury by medical evidence

supported by objective findings, namely, the physical

therapist’s report of decreased lumbar lordosis on September

17, 2011.  We find that the physical therapist’s observation

of decreased lumbar lordosis was causally related to the

September 17, 2011 compensable injury and was not related to

a pre-existing condition, previous injury, or prior surgery.

B.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The



CROUCH - G110162 14

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  What constitutes reasonably necessary medical

treatment is a question of fact for the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750

(1984).

An administrative law judge found in the present

matter, “5.  Respondents are responsible for all outstanding

hospital, medical, and related expenses including, but not

limited to reimbursement of medications, physical therapy,

and mileage through November 21, 2011.  6.  The claimant has

failed to prove that his need for medical treatment after

November 21, 2011, is causally related to the aggravation of

his pre-existing condition.”  The Full Commission finds that

all of the medical treatment of record provided on and after

September 17, 2011 was reasonably necessary in connection

with the claimant’s compensable injury.  

The Full Commission has found that the claimant proved

he sustained a compensable injury to his low back on

September 17, 2011.  The record indicates that the

respondents initially accepted medical treatment provided to
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the claimant following the September 17, 2011 accidental

injury.  Dr. Calhoun reported on October 10, 2011 that an

MRI taken after the accidental injury did not show a

recurrent disc herniation.  Dr. Calhoun mentioned “the

possibility of epidural steroid injections.”  Dr. Calhoun

also referred the claimant for additional physical therapy. 

A physical therapist noted on November 14, 2011, “Pt. states

he bent over to lift son up and felt a pull in his back and

couldn’t move all weekend.”  Ark. Code Ann. §11-9-

102(4)(Repl. 2002) provides:

(F) BENEFITS.
(i) When an employee is determined to have a
compensable injury, the employee is entitled to
medical and temporary disability as provided by
this chapter....
(iii) Under this subdivision (4)(F), benefits
shall not be payable for a condition which results
from a nonwork-related independent intervening
cause following a compensable injury which causes
or prolongs disability or a need for treatment.  A
nonwork-related independent intervening cause does
not require negligence or recklessness on the part
of a claimant.

  
If there is a causal connection between a primary

compensable injury and the subsequent disability, there is

no independent intervening cause unless the subsequent

disability is triggered by activity of the claimant that is

“unreasonable under the circumstances.”  Davis v. Old
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Dominion Freight Line, 341 Ark. 751, 20 S.W.3d 326 (2000),

citing Guidry v. J. & R. Eads Constr. Co., 11 Ark. App. 219,

669 S.W.2d 483 (1984).  

In the present matter, the Full Commission finds that

the claimant’s activity of bending over to lift his son in

November 2011 was not unreasonable under the circumstances. 

We find that the medical treatment of record provided to the

claimant on and after November 21, 2011 was causally related

to the September 17, 2011 compensable injury.

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained a

compensable injury on September 17, 2011.  The claimant

proved that all of the medical treatment of record for his

back provided on and after September 17, 2011 was reasonably

necessary in connection with the compensable injury.  The

Full Commission finds that the claimant proved he was

entitled to physical therapy and an additional MRI as

recommended by Dr. Calhoun.  Based on the record currently

before the Commission, Dr. Calhoun has not formally

recommended epidural steroid injections, only the

possibility of same.  For prevailing on appeal to the Full
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Commission, the claimant’s attorney is entitled to fee of

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-

9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant sustained a compensable

aggravation of a pre-existing back injury arising out of and

during the course of his employment with respondent employer

as a result of a specific incident on September 17, 2011. 

As I find that the claimant has failed to prove that his

injury is established by medical findings supported by

objective findings, I cannot find that the claimant has met

his burden of proof.

          The facts surrounding the incident on September

17, 2011, as well as of the claimant’s pre-existing

condition, are not in dispute.  The claimant sustained a
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compensable back injury on December 9, 2009, while working

for Pulaski County which he settled for approximately

$40,000, in October 2010.  The claimant underwent back

surgery for this injury on June 9, 2010, which was performed

by Dr. J. Michael Calhoun.  Following surgery, the claimant

continued to complain of pain which prompted Dr. Calhoun to

order a post-surgical MRI.  This test performed on July 21,

2010, revealed in pertinent part:

At the L5-S1 level there has been
previous right laminectomy.  There is
slight edema and enhancement of the
right S1 nerve root in the lateral
recess (series 6 and 8 image #28). 
There is enhancing granulation tissue
anterior to the right S1 nerve root. 
There is non-enhancing tissue adjacent
to the disc in the central and left
paracentral portion of the disc most
consistent with a recurrent shallow
broad-based disc protrusion.  Disc
protrusion abuts and slightly
fattens(sic) the left S1 nerve root in
the lateral recess (series 6,7,and 8
image #27).  The exiting left L5 nerve
root is not compromised.

          After reviewing these films, Dr. Calhoun opined

that the claimant did not have a recurrent disc herniation,

but was suffering from residual inflammation.  Dr. Calhoun

found that the claimant reached maximum medical improvement

as of September 13, 2010, and released the claimant with a
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10% permanent impairment rating. Because of his physical

restrictions, the claimant was not allowed to return to work

for Pulaski County.  The claimant applied for and received

unemployment compensation beginning March, 2011 and

continuing through August 2012.  The claimant returned to

part-time work as a security guard in May 2012.  

          While working as a volunteer firefighter for

respondent employee on September 17, 2012, the claimant felt

a pinch and burning sensation in his lower back as he stood

up after squatting down to help lift a wall to suppress any

fire that might be under it.  The claimant reported this

incident to the safety officer and was sent to Saline

Memorial for treatment.  

          A thorough review of the medical records fails to

disclose any evidence of new objective medical findings. 

Regarding the objective findings requirement for an

aggravation type injury, a claimant must establish the

existence and extent of an alleged aggravation or new injury

by objective findings of the new injury. Arkansas Code

Annotated § 11-9-102(4) requires the existence of “new”

objective medical findings to establish a compensable injury

regardless of whether the claimant is claiming an
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aggravation of a pre-existing injury or a brand new injury. 

Vaughn v. Midland School District, 2012 Ark. App. 344, ___

S.W.3d ___ (2012).  A claimant cannot carry this burden of

proof merely through objective findings of a pre-existing

condition which became more painful after an incident at

work.  Liaromatis v. Baxter County, 95 Ark. App. 296, 236

S.W.3d 524 (2006).  Furthermore, a claimant must establish a

causal connection between any objective medical findings in

the record and the alleged compensable injury, even if the

alleged compensable injury is an aggravation of a

preexisting condition.  Ford v. Chemipulp Process, Inc., 63

Ark. App. 260, 977 S.W.2d 5 (1998).  An MRI of claimant’s

lumbar spine performed on September 23, 2011, revealed the

following:

Alignment is normal.  A prior surgery at
L5-S1 on the right is suspected.  I
suspect that there is residual focal
disk herniation on the right at L5-S1
with right S1 nerve root impingement and
displacement.  The remaining disks
appear normal.  Alignment is normal. 
The conus is normal in appearance.  The
central spinal canal is adequate in
size.  The foraminal are without
impingement.  No abnormal marrow signal.

 
          These findings are substantially similar to the

post-surgical MRI findings of July 2010.  The claimant was
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referred back to his treating surgeon, Dr. Calhoun, who

reviewed the new MRI and found that the claimant did not

have any evidence of a recurrent disc herniation. Dr.

Calhoun opted to treat the claimant symptomatically.  

          Noting that there were no new objective findings

on the claimant’s MRI, the Administrative Law Judge

addressed report of muscle spasms as found in the Benton

Physical Therapy records.  As these reports merely reflect

the claimant’s complaints and are not verified by the

physical therapist they are subjective findings.

Accordingly, these records do not support a finding of a

compensable aggravation, nor can I find that the emergency

room records provide that the claimant presented with muscle

spasms or that medication was prescribed for muscle spasms. 

          Upon admission to the emergency room on the date

of injury, the claimant presented with low back pain and

numbness down the front of his leg.  The claimant was

administered multiple medications for pain, specifically,

Toradol, Dilaudid and Zofran.  The emergency room records

provide a specific section for physical findings of a back

examination.  The emergency room physician did not check the

boxes in this section, but rather marked through the
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findings listed and wrote his own findings below the boxes.

At best, these written findings indicate that the lumbar

spine was examined, that the claimant was tender and that

this finding was diffuse. Conceivably, the diffuse finding

may apply to muscle spasms, but it may just as well apply to

the finding of tenderness.  Given the fact that these

findings are vague, they cannot be found to establish the

existence of muscle spasms.  The Administrative Law Judge

relied upon the prescription provided to the claimant upon

his discharge from the emergency room to reach a finding of

objective muscle spasms.  However, his interpretation of the

emergency room records reads into the record something that

simply not there.  The emergency room records reveal that

the claimant was prescribed “Vicodin”, “Flexeril”, and a

“Medrol Dox Pack”; however, there is no probative evidence

before the Commission demonstrating that muscle spasms were

observed or that any of these medications were prescribed

for muscles spasms. 

          The presence of muscle spasms, even those detected

by someone other than a physician, is sufficient to meet the

objective medical findings necessary to establish a

compensable injury.  Denning v. Wal-Mart Assoc., 2009 Ark.
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App. 842.  In Denning, the Court of Appeals held that in

accordance with the Arkansas Supreme Court’s holding in

Estridge v. Waste Management, 343 Ark. 276, 33 S.W.3d 167

(2002) “the emergency room personnel’s prescription of

Flexeril for muscle spasms is sufficient to establish

objective findings of an injury.” However, a mere

prescription for Flexeril, or any other muscle relaxer, does

not create a presumption that a claimant actually has

objective findings of muscle spasms.  Rodriguez v. M.

McDaniel Co. Inc., 98 Ark. App. 138, 252 S.W.3d 146 (2007). 

The court held in Rodriguez that a prescription for a muscle

relaxer was not sufficient to establish a compensable

injury, because the medical evidence did not demonstrate

that the claimant was experiencing muscle spasms, and that a

muscle relaxer could be prescribed for “prophylactic

purposes.  In order to satisfy the necessary requirements of

the courts in Estridge and Denning the Administrative Law

Judge misstated the facts.  The Administrative Law Judge

found that the claimant was prescribed Flexeril “as needed

for muscle spasms.”  However, no where in the medical

records does it state why Flexeril was prescribed, and it

specifically does not state “as needed for muscle spasms.” 
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          Rather than rely upon the Administrative Law

Judge's misstatement of fact, the majority now finds that

the physical therapist's notation on September 17, 2011,

that the claimant had decreased lumbar lordosis satisfies

the requirement of objective findings. In this regard, the

majority stated that a physical therapist's notation of

"decreased lumbar lordosis" is a sign normally associated

with muscle spasm and can be an objective medical finding

establishing compensability. While a decreased lumbar

lordosis may be associated with muscle spasm, it may also

merely represent a lack or decrease in the curvature of the

spine.  Dorland's Medical Dictionary, 26th ed. defines

lordosis as a "term used to refer to abnormally increased

curvature and to normal curvature." Thus, without medical

testimony, as was presented in Estridge v. Waste Management,

343 Ark. 276, 33 S.W.2d 167(2000) explaining whether the

"decreased lumbar lordosis" is associated with muscle spasms

or the claimant's physical makeup following the previous

lumbar surgery, it would require speculation and

conjectcture to find that this notation represents objective

medical findings of an injury on September 17, 2011. In my

opinion, the majority's finding of objective medical
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findings of an injury on September 17, 2011, is an outcome

based finding.  There is nothing in the record to support

the majority's finding that the decreased lumbar lordosis is

not related to the claimants pre-existing condition and

prior surgery. Given the claimant's pre-existing condition,

prior surgery, and lack of any new MRI findings after the

September 17, 2011, it is just as likely as not that any

decrease in the claimant's lumbar lordosis is related to

this pre-existing condition.  

          Accordingly, I cannot find that the claimant has 

established a compensable injury by objective medical 

findings.  The medical records do not establish the presence 

of muscle spasms, they do not establish that the Flexeril 

prescribed for the claimant was for muscle spasms; nor do 

they establish that any decrease in the curvature of the 

claimant’s spine is the result of the September 17, 2011, 

incident and not the claimant’s pre-existing condition.  

Therefore, I must dissent. 

                                 
                      KAREN H. MCKINNEY, COMMISSIONER


