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Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The claimant appeals and the respondents cross-appeal

an administrative law judge’s opinion filed August 2, 2012. 

The administrative law judge found that the claimant proved

he sustained wage-loss disability in the amount of 17%. 

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion.
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I.  HISTORY

Cliff E. Contant, now age 64, testified that he had

received a GED.  Mr. Contant served in the U.S. Army and had

also been employed as a fire fighter and a sheriff’s deputy. 

The claimant testified that he had operated heavy equipment,

and that he had been self-employed as a truck driver for 25

years.      

The claimant became employed as a truck driver with the

respondent-employer, Marrlin Transit, Inc., in about March

2010.  The parties stipulated that the employment

relationship existed on May 11, 2011, and that the

claimant’s average weekly wage was $426.00.  The parties

stipulated that the claimant sustained a compensable injury

on May 11, 2011.  The claimant testified, “I was pulling a

release pin on a semi-trailer and as I pulled it, I just

heard a pop.”  An x-ray of the claimant’s lumbar spine on

May 11, 2011 showed moderate degenerative changes.  The

claimant testified that he returned to light-duty office

work for the respondents.      

An MRI of the claimant’s lumbar spine was performed on

May 24, 2011, with the following impression:

1.  Left lateral (foraminal) disc extrusion
(ruptured) at L3-4, causing moderate left
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foraminal stenosis and appearing to impinge upon
the left L3 nerve root in the neural foramen.
2.  Postoperative changes at L5-S1 with a left
paracentral osseous spur and disc which indents
the ventral epidural fat but does not appear to
displace the left S1 nerve root in the lateral
recess.  
3.  Annular disc bulge with a small central
protrusion at L4-5 with mild central canal
stenosis.

  
Dr. D. Luke Knox noted on June 29, 2011, “Mr. Cliff

Contant was seen in the Neurosurgery Clinic on 06/29/11 for

consultation of back and left leg pain described as aching

and sharp in nature....This occurred five to six weeks ago

secondary to an incident at work....He has a significant

central disc herniation at L4-5....He is able to tolerate

his work schedule with no more than 10 pounds of heavy

lifting, office type work with him being able to get up and

down as needed for his discomforts.  While in clinic, we

reviewed his MRI scan and plain films together.  There is

certainly no evidence of overt instability at the 4-5 level. 

Radiographically, he has had previous surgery at 5-1 on the

left that appears to be unremarkable at this point.  PLAN: 

I would like for him to continue with his work

restrictions....We are going to fit him for a brace and have

him evaluated for a TENS unit.  We will institute a physical
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therapy program and also try to include a home lumbar

traction program through physical therapy as well.” 

The claimant participated in a Functional Capacity

Evaluation on September 23, 2011:

Mr. Cliff Contant completed functional testing on
this date with reliable results.  Overall, Mr.
Contant demonstrated the ability to perform work
in the SEDENTARY classification of work as defined
by the US Dept. of Labor’s guidelines over the
course of a normal workday with limitations as
noted above.

 
Dr. Knox reported on September 29, 2011:

Mr. Cliff Contant was seen in the Neurosurgery
Clinic for follow-up on 09/29/11.  He has been
followed in the Neurosurgery Clinic for quite some
time for continuing complaints of back and leg
pain.  He mostly complains of left leg pain
described as an L5 radiculopathy.  His primary
complaint is activity induced lumbago....

He underwent at Functional Capacity Evaluation
completed at Functional Testing Center on
09/23/11.  He gave a reliable effort with 48 out
of 48 consistent measures.  It was felt by the
examiner, Doin Dahlke, that Cliff could perform
work in a sedentary classification as defined by
the U.S. Department of Labor.  This is
occasionally, 33% of the day, lifting 1-10 pounds,
and for the remainder of the time, frequent and
constant, up to 34 to 100 percent of the day,
lifting negligible weight.  

PLAN: From my standpoint, I recommended that Cliff
would avoid surgical options as it would be a
rather horrendous undertaking.  I would recommend
that he pursue job retraining, specifically
something that would be more conducive to his
lumbar complaints.  



Contant - G103936 5

From the standpoint of the AMA Guides to the 
Evaluation of Permanent Impairment, Page 113,
Table 75-11, Section C, under the subheading of
“lumbar,” he would qualify for a 7% permanent
partial disability to the body as a whole.
Added to this would be 1% per level for a total of
8% permanent partial disability to the body as a
whole.  

Sorry I did not have much else to offer.  I would
be happy to see Cliff in the future if needed. 
Otherwise, I will see him on a p.r.n. basis.

      
The parties stipulated that the claimant’s healing

period ended on September 29, 2011 and that the respondents

accepted liability for permanent partial disability in the

amount of 8%.  The claimant testified, however, that “Once

[Dr. Knox] told me that was all he could do, I went back and

told Marrlin, and I think it was on Thursday or Friday, and

Monday I went back in to go to work and when they came in,

they told me to go home, they didn’t need me.”  

Tanya Rutherford Owen, Ph.D., provided a Vocational

Evaluation on November 18, 2011:

Mr. Contant reports he was injured in the coarse
(sic) of his employment at Marlin (sic) Transport
in May of 2011 when he was pulling the pin on his
trailer when he turned and felt a pop in his lower
back....He returned to work at Marlin in a light
duty position.  He continued that occupation until
October 2011 when Dr. Knox released him from care. 
Mr. Contant believed that his light duty job
would be a full-time regular job, as the company
was planning to hire someone to perform his job. 
However, in October 2011, he was told to “go home”



Contant - G103936 6

and he is unsure if he is still employed by
Marlin....

Mr. Contant’s previous positions have consisted
almost exclusively of Medium level work in the
transportation industry.  Return to work in that
capacity is not possible with his assigned
physical restrictions.  Utilizing his transferable
skills, there are limited occupations for which he
qualifies given his current skills.  It is my
recommendation that Mr. Contant pursue computer
skills training at ATU Ozark.  This would increase
his access to employment at the sedentary level
and provide him an opportunity to earn a higher
wage.  Without computer training, he will have
access to employment paying in the range of $9.42
- $11.18 per hour.  With computer skills training,
he would have access to occupations paying in the
range $11.24 - $16.25.  The cost of computer
training is $2,284.80 - $2,530.25.

While he has expressed an interest in gunsmithing,
this appears to be not only a very expensive
rehabilitation option, but it would require that
he relocate both for training and relocate for
work.  Additionally, it is rated as light level
work, which is in excess of the physical
capacities demonstrated in the FCE.  For these
reasons, this does not appear to be the best
option to return Mr. Contant to competitive
work.    

A pre-hearing order was filed on November 29, 2011. 

The claimant contended that he was permanently and totally

disabled as a result of his compensable injury.  The

claimant alternatively contended that he was entitled to

permanent disability “greatly in excess” of the anatomical

impairment rating.  The respondents contended that the
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claimant was not permanently and totally disabled.  The

respondents contended that any permanent disability the

claimant had incurred was associated with pre-existing

problems, and that “this current injury is not the major

cause of his disability or permanency.”  The respondents

contended that “the claimant is undergoing rehabilitation

with Tanya Rutherford Owen and that a hearing on the issue

of wage loss and/or permanent and total disability is

premature pending rehabilitation efforts.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to permanent total
disability or in the alternative, wage-loss.
2.  Attorney’s fees.  

A hearing was held on May 8, 2012.  At that time, the

claimant withdrew his claim for permanent total disability. 

The claimant contended that he was entitled to wage-loss

disability “over and above the impairment rating.”  The

claimant testified that he was physically unable to climb

into a cab in order to drive a truck for the respondents. 

The claimant testified that he was also physically unable to

be seated in a tractor-trailer for an hour and a half to two

hours.  The claimant testified that he had sought work with

approximately 30 potential employers.  The claimant
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testified that he was going to attend computer classes at

Arkansas Tech University beginning in August 2012.    

An administrative law judge filed an opinion on August

2, 2012.  The administrative law judge found that the

claimant proved he sustained wage-loss disability in the

amount of 17%.

The claimant appeals to the Full Commission and the

respondents cross-appeal.  

II.  ADJUDICATION

  The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Wal-Mart Stores, Inc. v. Connell, 340

Ark. 475, 10 S.W.3d 882 (2000).  When a claimant has an

impairment rating to the body as a whole, the Commission has

the authority to increase the disability rating based upon

wage-loss factors.  Lee v. Alcoa Extrusion, Inc., 89 Ark

App. 228, 201 S.W.3d 449 (2005).  The Commission is charged

with the duty of determining disability based upon a

consideration of medical evidence and other factors

affecting wage loss, such as the claimant’s age, education,

and work experience.  Logan Cnty. v. McDonald, 90 Ark. App.

409, 206 S.W.3d 258 (2005).  Motivation, post-injury income,
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credibility, demeanor, and a multitude of other factors are

matters to be considered in claims for wage-loss disability

benefits in excess of his permanent physical impairment. 

Henson v. Gen. Elec., 99 Ark. App. 129, 257 S.W.3d 908

(2007).  

In the present matter, an administrative law judge

found that the claimant sustained wage-loss disability in

the amount of 17%.  The Full Commission affirms this

finding.  The claimant is now age 64 and his education

consists only of a GED.  The claimant has a stable

employment history.  He has served in the Army and has been

employed as a fire fighter, sheriff’s deputy, heavy

equipment operator, and truck driver.  The claimant became

employed with the respondents as a truck driver in 2010, and

he sustained a compensable back injury on May 11, 2011.  The

claimant treated for his compensable injury with Dr. Knox. 

The respondents provided light duty for the claimant

following the compensable injury.  A Functional Capacity

Evaluation on September 23, 2011 indicated that the claimant

gave full effort, and it was determined that the claimant

could perform only sedentary work.  Dr. Knox recommended

that the claimant pursue job re-training.  Dr. Knox also
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assigned the claimant an 8% permanent anatomical impairment

rating as a result of the compensable injury, which rating

the respondents accepted.  

The claimant testified that he attempted to return to

work for the respondent-employer following Dr. Knox’s

release, but “they told me to go home, they didn’t need me.” 

Tanya Rutherford Owen began performing vocational

rehabilitation for the claimant on November 18, 2011, and

the record shows that the claimant fully participated with

Ms. Owen.  Ms. Owen’s report indicated that she agreed with

the sedentary restrictions mentioned in the Functional

Capacity Evaluation, and she recommended that the claimant

attend computer classes at Arkansas Tech.  As of the hearing

before the Commission, the claimant was scheduled to begin

computer training in order to improve his prospects for

gainful employment.  

The respondents contend that the claimant is not

entitled to an award of wage-loss disability while he is

actively participating in vocational rehabilitation.  The

respondents cite no statutory or precedential authority for

their assertion.  The respondents do not assert that the

claimant has returned to work at wages equal to or greater
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than his average weekly wage in accordance with Ark. Code

Ann. §11-9-522(b)(2).  In fact, the record shows that the

respondents discontinued the claimant’s light-duty

employment after Dr. Knox’s release, sending the claimant

home.  Nor do the respondents contend that the claimant has

waived vocational rehabilitation or job placement assistance

in accordance with Ark. Code Ann. §11-9-505(b)(3)(Repl.

2002).  The evidence to the contrary demonstrates that the

claimant has cooperated with the recommendations of his

treating physician and the vocational rehabilitation

specialist assigned by the respondents.  

The Full Commission affirms the administrative law

judge’s award of 17% wage-loss disability.  The evidence

demonstrates that the claimant was a credible witness with a

stable employment history and above-average intelligence. 

The claimant has received an 8% permanent anatomical

impairment rating as a result of his compensable injury. 

Although the claimant may now be confined to sedentary work,

as of the date of the hearing the claimant was set to pursue

college-level computer training in order to improve his

prospects of finding gainful employment within his permanent

physical restrictions.  The record does not support the
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claimant’s contention on appeal that he is entitled to wage-

loss disability in the amount of 70% to 80%.  Although the

claimant is now 64 years old and has been assigned permanent

physical restrictions, the evidence of record and the

claimant’s employment history indicates that he has a great

chance of locating suitable employment at wages equal to or

greater than his $426.00 average weekly wage at the time of

the May 11, 2011 compensable injury.  However, the claimant

is entitled to some percentage of wage-loss based on his

permanent restrictions and the demonstrated non-availability

of suitable employment with the respondents.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant sustained wage-loss

disability of 17% in excess of his 8% anatomical impairment. 

We therefore affirm the administrative law judge’s award of

17% wage-loss disability.  The claimant proved that the May

11, 2011 compensable injury was the major cause of his 8%

permanent anatomical impairment and 17% wage-loss

disability.  The claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(Repl. 2002).  For prevailing in part on appeal, the

claimant’s attorney is entitled to an additional fee of five
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hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion.  After a de novo review of the record, I would

award the claimant 50% wage-loss disability.

Arkansas Code Annotated §11-9-522(b)(1) states:

In considering claims for permanent
partial disability benefits in excess of
the employee’s percentage of permanent
physical impairment, the Workers’
Compensation Commission may take into
account, in addition to the percentage
of permanent physical impairment, such
factors as the employee’s age,
education, work experiences, and other
matters reasonably expected to affect
his or her future earning capacity.

          I base my finding of 50% wage-loss disability

largely on the claimant’s advanced age and the testimony of
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the vocational rehabilitation specialist, Ms. Tanya Owen. 

Ms. Owen testified that the claimant “Is very determined to

go back to work and he is very motivated to go back to

work”.  Further, in describing her overall impression of the

claimant regarding his desire to return to work, she

testified:

“He has to be one of the more motivated
clients that I have seen.”

          The claimant also underwent a functional capacity

evaluation (FCE) and that evaluation showed that the

claimant gave a reliable effort with 48 of 48 consistency

measures within expected limits.  The FCE indicates that the

claimant should not perform work any more demanding than the

sedentary classification of work.  The FCE indicates that

the claimant is limited regarding his ability to lift/carry,

and the claimant is also limited in general mobility tasks,

including walking, climbing stairs, balance, kneeling,

crouching, pushing, and pulling.  The FCE also indicates

that the claimant has poor tolerance to bending/stooping.

          The claimant testified that his job-related back

injury has caused him to be so physically restricted that he

can no longer pick up his three-year-old grandchild and he

can no longer be Santa.  He testified that he went shopping
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and picked up a bag of potatoes and dropped it.  The

claimant testified that he has pain in his groin and down in

his left leg; he can sit for 30 to 45 minutes and he can

stand about the same amount of time.

          The claimant testified that his treating physician

told him he was unable to work; however, the claimant is so

highly motivated that he has sought employment at about 30

places.  No one has offered him a job.

          In an August 24, 2011 note, Dr. Knox, a

neurosurgeon, notes that the claimant continues to have

significant back and bilateral leg pain.  He notes that the

pain seems to be primarily activity-induced.  He further

noted that physical therapy has not afforded any benefits. 

Dr. Knox recommended an FCE and prescribed a TENS unit.

          The claimant underwent an FCE on September 23,

2011, and the results of that evaluation were reported to

Dr. Knox.  On September 30, 2011, after the FCE, Dr. Knox

described the claimant’s work status as: “Unable to work”.

          Here, we have a 64-year-old claimant who has been

deemed unable to work by his neurosurgeon; who is limited to

the sedentary classification of work by a successful FCE;

and who is highly motivated to return to work according to
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the respondent’s vocational specialist.  As such, I cannot

find, as does the majority, that the substantial evidence of

record supports a limited wage-loss award of 17%.  It is my

opinion that, while the majority recites the facts of the

case, and also recites the law of the case, the majority has

failed to explain how the facts apply to the law.  I do not

believe the majority has placed the correct emphasis on the

FCE, the testimony of Ms. Owen, nor the opinion of Dr. Knox.

          For the aforementioned reasons, I must

respectfully dissent.

    _______________________________
                        PHILIP A. HOOD, Commissioner


