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Claimant represented by the HONORABLE PHILLIP WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed December 13, 2012.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of this claim;
that the claimant’s healing
period ended on March 27, 2012,
at which time claimant was
assigned a seven percent (7%)
whole body impairment; that
respondents paid temporary
total disability benefits at
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the rate of $553.00 per week
and had accepted and were in
the process of paying the seven
percent (7%) whole body
impairment at the rate of
$415.00 per week; and that
respondents have controverted
claimant’s entitlement to wage-
loss disability.

2. The employer/employee/carrier
relationship existed at all relevant
times, including July 21, 2010.

3. The claimant sustained a compensable
right shoulder injury on July 21, 2010.

4. The claimant is entitled to compensation
rates of $553.00 for temporary total
disability benefits and $415.00 for
permanent partial disability benefits.

5. The claimant’s healing period ended on
March 27, 2012, at which time the
claimant was assigned a seven percent
(7%) whole body impairment rating.  

6. Respondents paid temporary total
disability benefits at the rate of
$553.00 per week, and had accepted and
were in the process of paying the seven
percent (7%) whole body impairment at the
rate of $415.00 per week.

7. Respondents have controverted claimant’s
entitlement to wage loss disability.

8. Considering the claimant’s age,
education, work experience, medical
evidence, motivation, and post-injury
income, claimant has failed to prove that
she is entitled to wage loss benefits
sustained as a result of her compensable
injury.

We have carefully conducted a de novo review
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of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant proved her entitlement to wage-
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loss benefits in the amount of 41% over and above her

permanent anatomical impairment rating of 7%.  The

claimant sustained a compensable right shoulder injury

on July 21, 2010, while working for the respondent,

Prestolite Wire, LLC. 

Under Arkansas law, a claimant may be entitled

to wage-loss disability benefits in excess of the

employee’s percentage of permanent physical impairment. 

Ark. Code Ann. §11-9-522(b)(1).  In determining a claim

for wage-loss benefits, the Workers’ Compensation

Commission may consider factors such as “the employee’s

age, education, work experience, and other matters

reasonably expected to affect his or her future earning

capacity.”  Following an injury, if an employee returns

to work, obtains other employment, or has a “bona fide

and reasonably obtainable offer to be employed at wages

equal to or greater than his or her average weekly wage

at the time of the accident, he shall not be entitled to

permanent partial disability benefits in excess of the

percentage of permanent physical impairment established

by a preponderance of the medical testimony and

evidence.”  The employer has the burden of proving that

an employee is employed or received a bona fide offer to



Collins - G106297 5

be employed at wages equal to or greater than her

average weekly wage at the time of the accident.

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability

to earn a livelihood.  Cross v. Crawford County Mem.

Hospital, 54 Ark. App. 130, 923 S.W.2d 886 (1996).  The

Commission is charged with the duty of determining

disability based upon a consideration of medical

evidence and other matters affecting wage loss, such as

the claimant’s age, education, and work experience. 

Further, the Commission may take into account factors

such as a claimant’s motivation to return to work, post-

injury earnings, credibility, and demeanor, to name a

few.  City of Fayetteville v. Guess, 10 Ark. App. 313,

663 S.W.2d 946 (1984). 

The medical evidence shows that the claimant

sustained a massive rotator cuff tear of her right

shoulder.  She underwent an arthroscopic procedure to

repair the injury on July 8, 2011.  Following the

surgery, the claimant underwent physical therapy and

reached maximum medical improvement on March 27, 2012. 

Although the claimant was released from treatment, she

continued to suffer from residual effects of her
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shoulder injury.  One month prior to her release from

treatment, the claimant had an office visit with Dr.

Charles Pearce, her treating physician.  Dr. Pearce

noted that, “I suspect she is nearing maximum medical

improvement, however, I doubt that she’ll ever be able

to do all the regular lifting, pushing and pulling that

she describes that she is required to do at work.”  A

month later, Ms. Collins was released from treatment and

underwent a functional capacity evaluation.

The functional capacity evaluation provides

the Commission insight in two ways.  First, it shows if

a claimant has non-physical influences upon his or her

capacity, by measuring the validity of his or her

effort.  Second, it gives a snapshot of a claimant’s

ability to do work and performance on one occasion. 

What the functional capacity evaluation does not reveal

is the consequences of that performance once the

evaluation is completed.  The functional capacity

evaluation does not reveal whether a claimant is able to

sustain the work performed at the evaluation. 

The results of Ms. Collins’ functional

capacity evaluation show that she gave her best effort,

removing any doubt as to the validity of her
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limitations.  The evaluation showed that she could

perform the “medium” classification of work, which

allows for frequent lifting of 11 and 25 pounds, and

occasional lifting of 25 to 50 pounds.  The claimant

testified that she was not able to frequently lift

between 11 and 25 pounds.  The claimant also testified

that she was limited by pain and her range of motion and

strength.

The medical evidence shows that the claimant

continued to have significant right shoulder pain even

after she was released from treatment.  The claimant

visited her primary care physician, Dr. Noel, on May 7,

2012.  The office visit noted the following regarding

the claimant’s condition:

She is having lots of pain in her
neck still.  Her right shoulder has
been surgically repaired and she
cannot use it at all.  She is having
to use her left shoulder at work to
do her job.  She says things are
getting harder and faster.  She is
not sure she is going to be able to
continuing.  She is thinking about
seeking legal advice because they
just keep putting pressure on her. 
Because of her neck, she is hurting
in her shoulder and her trapezius
muscle and just needs some help.

The medical reports are consistent with the

claimant’s testimony that she had a difficult job
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performing her job duties as an extruder operator. 

Specifically, the claimant testified that she was

incapable of moving payoff reels, drums, or lifting

objects over her head.  The claimant testified that she

had to use a Styrofoam cup to load paint chips above her

head.  An able-bodied worker would use a 5-gallon bucket

to pour paint chips overhead into the hopper.  In fact,

the claimant’s co-workers testified that they had to

help the claimant perform work and get her job done. 

Ms. Collins stated that she was unable to perform her

work tasks at a pace that was needed.  Further, Alvin

Bryant, the claimant’s supervisor, had conversations

with the claimant that she needed to do things faster. 

Clearly, the claimant physically could not complete her

work tasks effectively due to her physical restrictions.

The respondent-employer did not provide a job

within the claimant’s physical restrictions.  The

claimant’s credible testimony, the testimony of her co-

worker, and the testimony of Alvin Bryant, the

claimant’s supervisor, that she needed to do her job

faster shows that the claimant was not able to perform

the duties of an extruder operator.  Bryant’s testimony

that she needed to work faster conflicts fundamentally
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with other testimony that she could have picked up as

little material to be loaded into her machine at one

time as she could manage.  Common sense tells us that if

she was loading the machine with a styrofoam cup instead

of a five-gallon bucket, she would have been required to

move extraordinarily fast to maintain the pace, and

Bryant was clear that her pace was a problem.   Thus,

the “accommodations” were insufficient, and the job

offered to the claimant was not within her physical

abilities.  I note that Bryant testified that he was not

aware that the claimant had physical problems doing her

job, which contradicts the respondents’ position that

work within her restrictions was offered and

accommodations were offered as well.

The evidence showed there were no jobs on the

production floor that would require less physical

exertion.  When she asked for a less physically

demanding job, she was told there was not one at the

respondent-employer.  She was not offered accommodations

of any kind.  Therefore, she left her job.  This is

consistent with Dr. Pearce’s doubts that the claimant

would “ever be able to do all the regular lifting,

pushing and pulling” in her extruder operator job.
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Other wage-loss factors also support that the

claimant sustained a wage-loss disability as a result of

the compensable injury.  The claimant’s age, education,

and work experience support an award of wage-loss

disability benefits.  Pamela Collins is a 48-year-old

high school graduate who attended some college.  She has

worked for the respondent for the previous nine years in

various positions, most recently as an extruder

operator, but she is unable to return to that work.  She

spent thirteen years working at McDonald’s restaurant. 

For four of those years, she was a crew person, and for

the remaining nine years, she was the store manager.

There is evidence that the claimant is

qualified to work as a restaurant manager and would

actually make more money than she did while employed for

the respondent.  Heather Taylor, an occupational

therapist, testified that the claimant is best suited to

return to work as a restaurant manager based on her

physical limitations and her prior experience in the

restaurant industry.  This evidence does not take into

account the claimant’s physical limitations, as

described by the claimant.  The occupational therapist

did not communicate with the claimant as part of her



Collins - G106297 11

report and did not consider subjective complaints of the

claimant in establishing her opinion.  Furthermore, the

occupational therapist based her opinion in part of her

own experience that a restaurant manager would not have

to do any manual labor, based upon her two years’ of

experience as a job coach for developmentally disabled

employees of McDonald’s.  The occupational therapist did

not work as an employee or manager of the restaurant and

was focused on her developmentally disabled charges and

not the evaluation of management tasks.  Further, she

was unable to take into account the claimant’s nine

years’ of personal experience as a restaurant manager,

because she did not interview the claimant.  Even the

occupational therapist agreed that the claimant knew the

physical requirements of a restaurant manager since she

worked in that position for nine years. 

The claimant specifically testified that she

could not work as a restaurant manager due to her

physical limitations and the true requirements of the

job.  She testified that the store manager is

responsible for the safety of the employees, and she

would not have two arms to take care of work tasks. 

Although managerial work does not always include
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physical labor, Ms. Collins testified that, as a

manager, if an employee does not show up for work, the

manager is required to step in to fill the job.  This

means that she would be responsible for unloading a

delivery truck or taking care of mechanical issues on

the roof.

Despite her physical limitations, the claimant

demonstrated significant motivation to return to some

sort of work.  She received a job with Dr. Honeycutt, a

dentist, on May 12th, three days after she left her job

with the respondent.  She also demonstrated her

motivation to work by the fact that she continued to

work in her clerical position, despite the difficulty

she had with it, even without any required lifting.  Ms.

Collins stated that she takes prescription muscle

relaxers once or twice a day.  She is currently employed

for thirty-two hours per week, which she states is all

that was offered but was also all that she could

tolerate.  She used the three days a week during which

she did not work to rest and recover from the stress and

pain in her shoulder and neck from the position she had

to maintain while using office equipment.  She used a

massager to attempt to relieve her symptoms as well.  
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The claimant’s credibility is evidenced by her

rating of a “51 out of 51" on her functional capacity

evaluation.  That score shows that she gave all of the

effort she could to complete the evaluation accurately. 

In addition, the respondent deemed her a good,

conscientious employee.

Based on all of the medical evidence and other

wage-loss factors, the claimant has sustained a

significant wage-loss disability based on her loss of

earning capabilities.  The claimant was employed at 10

dollars per hour, currently, as opposed to the $18.43

hourly wage she earned at the respondent-employer.  She

has sustained a loss in her hourly wage of 46%.  While

with the respondent-employer, she alternated 36-hour

weeks with 48-hour weeks.  Thus, she averaged 42 hours

per week.  In her current employment, she is only able

to work 32 hours per week.  She sustained a loss in her

working hours of 10 hours per week, or 24%.  She earned

an average of $774.06 per week while employed by the

respondent-employer, but in her current position, which

taxes her abilities, she is able to earn $320.00 per

week.  This is a reduction in earning capacity of forty-

one percent (41%).  I would award the claimant wage-loss
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benefits in this amount, 41%, over and above her 7%

permanent impairment rating.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


