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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE LAURA BETH YORK,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE J. CHRISTOPHER
BRADLEY, Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed August 26, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim.

2 The stipulations set forth above are
reasonable and are hereby accepted.
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3 Claimant has not proven by a
preponderance of the evidence that he is
entitled to additional temporary total
disability benefits on and after December
19, 2011.

4 Claimant has not proven by a
preponderance of the evidence that any of
his back treatment after December 19,
2011 was reasonable and necessary.

5 Claimant has not proven by a
preponderance of the evidence that he is
entitled to a controverted attorney’s fee
under Ark. Code Ann. § 11-9-715 (Repl.
2012).

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record, I must

respectfully dissent from the majority opinion.  The

claimant sought benefits for a back injury in June 2011,

which occurred when he fell at work.

The claimant testified that he had a history

of seizures.  His last seizure was two to three years

prior to his injury.  He had never had a back injury

before June 2011.  There was an MRI of his back from

2008.  At that time, he had some aches and pains in his

back as well as tendinitis in his arms, from working in

constructions.  He did not have any significant

treatment for his back as a result of those aches and

pains or of the MRI.  He was able to work full duty. 

The medical records show that the claimant’s 2008 lumbar

MRI was normal.
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The claimant testified that he had been

working for about eight hours on a hot night in an un-

air-conditioned warehouse at the time of his injury.  He

was under pressure to work very quickly.  He was using a

scissor lift to elevate himself and his tools to take

down brackets on the ceiling, and then lowering himself

to get more supplies.  The scissor lift had a piece of

metal surrounding the platform upon which he stood.  He

was tied off.  He wore a full-body harness that was tied

to the scissor lift.  If he was elevated, the harness

was attached. While he was down, he could detach himself

to do what he needed to do. He was wearing the harness

and attached to the lift at the time of his accident. 

At around 1:30 or 2:00 am, while he was in the lift, and

as he was preparing to elevate it again, he felt faint,

and the next thing he knew was that he was waking up. 

He felt that he had fallen backwards.  His lead man was

trying to wake him up, and he was incoherent.  He stated

that he remembered the pain as he struck the side of the

lift, but after he hit the side, he was “just out.” 

When he awakened, he was on the ground. He was told that

he had been taken out of the scissor lift.

John Oltremari, the safety man, testified that
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the claimant told him at the hospital that the claimant

fell into the corner of the safety rails of the lift, or

slid into the corner, and then slid to the deck on his

bottom.

The claimant testified that he was taken to a

hospital. His back felt “extremely bad.”  The claimant

stated that he was dazed and confused in the ambulance,

and that he disagreed with the ambulance notes that he

had seizures once or twice a year.  He testified that he

was not “really prone to seizures.” He had one two or

three years prior to the accident.  He never had to be

hospitalized for one, except once when he was fourteen

years old.  He did testify that he always reported that

he had a history of seizures.  He did not recall telling

the ambulance personnel that he thought he hurt his back

by tensing at the time that he fell.

The medical records show that the claimant was

taken by ambulance to the hospital on June 2, 2011,

after suffering a seizure at work.  The ambulance

records reflect that the claimant became overheated and

blacked out. Hospital records show that he had

significant back pain at that time. A bruise of his

inside left upper arm was observed.  He reported to the
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hospital staff that he had not had a seizure in three

years.  He reported that he hurt his back when he fell

during the seizure.  A progress note from June 2, 2011

states that “witness saw possible seizure activity -

called EMS - fell onto floor of lift.”  A nursing note

states that the claimant required assistance dressing

and getting into bed, and that he had difficulty

walking, due to back pain. Later, he asked to go smoke,

but was denied.  Eventually, he was able to walk outside

to smoke.  He was discharged late on June 2, 2011.  An

EEG report dated June 3, 2011 was within normal limits.

Oltremari testified that he did not know that

the claimant had back pain on June 2, 2011, until much

later.  He was not present when the claimant was

examined at hospital. 

The claimant testified that John Oltremari,

the safety man, went with him to the hospital.  The

claimant told him what his injuries were.  He could not

walk.  He wanted to go outside to smoke, but he could

not get out of bed.  He told Oltremari exactly what was

wrong.  Oltremari took the claimant back to the plant to

get his truck.  It was night, so paperwork was not

completed at that time.  He was not able to return to
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work the next day.  He went to see Dr. Bal, who did an

MRI which showed that he had a broken vertebra and gave

him pain medication.  He missed four or five weeks of

work.  He recalled that Dr. Bal released him to light

duty on June 27th, but that his employer required a full

release.  He returned on July 2, 2011.  He worked full-

time until October 2011, taking a day or so off per

week.

The claimant saw Dr. Bal on June 10, 2011. 

She noted the following:

This is a 35-year-old Caucasian male with a
past medical history of anxiety, unspecified
arrhythmia, and a history of seizures comes in
today with the complaint of severe back pain. 
Patient had an accident on June 2, 2011 and
fell and hurt his back.  He now has severe
pain in his lumbar spine.  He was taken to the
emergency room and given some naproxen which
he states is not really helping.  He has taken
a leave from work, but he is anxious to go
back to work. He had an MRI done at the
Northwest Diagnostic Clinic which revealed a
small hairline fracture at L5 and disc
herniation L4-5, which not previously present. 
The patient is extremely uncomfortable and
would like something to help with pain.  He is
anxious to get back to work this week, however
his wife feels he needs more time to rest. 
They are dealing with financial constraints
due to the fact that he does not have any
insurance.

Diagnosis:
1. Back Pain
2. Anxiety
3. Fracture lumbar vertebra - close
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4. Lumbar disk disorder

Patient was extremely uncomfortable.  I
reviewed the results of the MRI with the
radiologist.  I recommended that they try to
purchase an over-the-counter back brace.  He
should continue using the naproxen.  I gave
him some Vicodin as well.  His clonazepam was
also refilled.  FMLA paperwork will be held
onto and can be filled out when the patient
follows up next week.

The claimant returned on June 16, 2011. He was

still in pain.  He was taking a muscle relaxer and pain

reliever. Dr. Bal again suggested a brace.  She

completed his FMLA paperwork and released him to light

duty on June 22 and back to full duty on July 6. 

However, in completing paperwork for the company on June

22, 2011, Dr. Bal wrote that he could return to work

full duty on June 27, 2011.

On September 6, 2011, the claimant returned to

Dr. Bal. The claimant continued to need pain medication

as his work exacerbated the pain from his fractured

vertebra.  He was to find a pain management doctor in

the location he worked, because Dr. Bal did not do long-

term pain medication prescriptions.

The claimant returned to Dr. Bal’s clinic in

April 2012 for a refill of his clonazepam. He saw her

physician’s assistant.
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On August 28, 2012, the claimant underwent an

MRI, with comparisons made to his MRI of June 2011 and

April 2008, which showed:

On the prior examination from 06/09/2011,
there was a mild acute/recent compression
deformity of the anterior superior endplate of
L4.  At that time, there was marrow edema in
the superior aspect of the vertebral body with
a linear hypointense fracture line seen
parallel to the superior endplate.  There is
no evidence of retropulsion.  There is
approximately 10% loss of anterior vertebral
body height.  This was new when compared to a
more remote study from 04/01/2008.

On the current examination, the marrow edema
in the superior aspect of L4 has resolved. 
There has been no further loss of vertebral
body height.  The previously seen fracture
line is no longer well visualized, consistent
with interval healing.  

The 4-mm posterior disc protrusion at L5-S1 is
new when compared to the prior exams from
06/09/2011 and 04/01/2008.

The MRI report stated that at L1-2, L2-3, L3-

4, and L4-5, the discs were well-hydrated with no

herniation.  The central canals and neural foramen were

patent.  At L5-S1, the disc was partially desiccated,

with a central disc protrusion extending 4 millimeters

posteriorly.  The central canal remained patent.  There

was mild bilateral neural foraminal narrowing.

ANALYSIS

The first issue in addressing the
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compensability of the claimant’s back injury is whether

his fall was idiopathic.  An idiopathic fall is one

whose cause is personal in nature, or peculiar to the

individual.  ERC Contractor Yard & Sales v. Robertson,

335 Ark. 63, 977 S.W.2d 212 (1998).  Because an

idiopathic fall is not related to employment, it is

generally not compensable.  The evidence supports a

finding that the claimant had a seizure, which was

personal or peculiar to the claimant. However, the

positional risk doctrine states that if conditions

related to employment contribute to the risk by placing

the employee in a position which increases the dangerous

effect of the fall, then the fall is indeed related to

the employment.  Id.  The claimant was in a scissor lift

at the time of his seizure, and the evidence shows that

he collapsed into the corner of the cage of the lift and

down to the floor. 

The respondents’ position that muscle tension

during his seizure caused the claimant’s injury is

preposterous.  The claimant had a fracture of his L5

vertebra and a disc herniation at L4-5.  It would

require a spectacular feat of muscular strength for the

tensing of his back muscles to do such damage.  
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The claimant was able to work without pain,

limitation, or a need for treatment between the Spring

of 2008 and June 2011.  In the Spring of 2008, his spine

was normal, according to an MRI. At that time, he had

some aches and pains attributable to his physically

demanding occupation.  In June 2011, after functioning

normally from 5:00 p.m. until approximately 2:00 a.m.,

the claimant had a seizure, while in the confined space

of a scissor lift cage.  He did not fall out of the cage

but collapsed into a corner of the cage and to the floor

of the cage.  The claimant’s inner upper left arm was

bruised as a result, and he was observed having

difficulty dressing and undressing, getting into bed,

and ambulating.  At the hospital, on the date of the

injury, the claimant’s main concern was his severe back

pain which he attributed to the events surrounding the

seizure.  An MRI at that time showed an acute vertebral

fracture and a disc herniation.

The conclusion that the claimant injured his

spine as he collapsed during his seizure is inescapable. 

The claimant landed against the railing, because he had

to be in the lift to do his job, and he landed on his

bottom on the floor of the lift, because he had to be in
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the lift which had the railing.  The claimant may or may

not have hurt himself had he been standing on the plant

floor at the time of the seizure, but he was required to

be standing in a place where he could not avoid landing

against the railing and where he could not avoid landing

on his bottom because of the railing.  The fact that the

claimant was secured by a harness to keep him from

falling out of the lift is wholly irrelevant here,

because he did not fall out of the lift and because the

harness did not prevent him from striking the rail or

the floor of the lift. 

The claimant’s fall was idiopathic, but the

conditions related to his employment contributed to his

risk by placing him in a position which increased the

dangerous effect of his fall, and therefore, the fall

was indeed related to the employment.

For the claimant to establish a compensable

injury as a result of a specific incident, four elements

must be established according to Ark. Code Ann. §11-9-

102(4)(A)(i).  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  First, the

claimant must show that the injury arose out of and in

the course of employment.  There is no question that the
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claimant was performing employment services at the time

of his fall.  Further, while the seizure which caused

the fall was idiopathic, the claimant’s employment

caused him to be in the position to suffer the injury he

suffered.  The claimant must also show that the injury

caused internal or external physical harm to the body

which required medical services or resulted in

disability or death.  The claimant was able to work

without pain, limitation, or need for medical treatment

prior to the seizure, including the seven or so hours

immediately prior to it, but upon his arrival to the

hospital, the claimant had severe back pain, limitations

in his ability to function, and new acute findings on

MRI.  The claimant required treatment and suffered

limitations as a result.  The claimant must present

medical evidence supported by objective findings, as

defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury.  Here, the claimant had a normal spine in

2008, the ability to work unhindered until the moment of

the seizure, MRI evidence of a new acute vertebral

fracture and a disc herniation, as well as complaints of

pain and limitation.  Lastly, the claimant must show

that the injury was caused by a specific incident and is
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identifiable by time and place of occurrence.  This is

easily done as the event occurred around 1:30 or 2:00

a.m., on June 2, 2011.

The claimant has proven the compensability of

his claim.  I would award the claimant appropriate

benefits, including the medical treatment of record,

temporary total disability benefits from the date of

injury until June 27, 2011, and an attorney’s fee.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


