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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed October 3, 2012. 

The administrative law judge found that the claimant did not

prove he was entitled to additional medical treatment.  The

administrative law judge found that the claimant was

entitled to temporary total disability benefits from January

12, 2012 until May 15, 2012.  After reviewing the entire
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record de novo, the Full Commission affirms the

administrative law judge’s award of temporary total

disability benefits.  The Full Commission finds that the

claimant proved he was entitled to additional medical

treatment, including surgery performed by Dr. Johnson.      

I.  HISTORY

The record indicates that Christopher Allen Chick, age

39, received emergency treatment in August 2004: “This 35-

year-old white male came to the emergency room complaining

of severe low back pain.  Started after he lifted a small

cardboard box last night.”  The emergency physician’s

impression was “Lumbosacral strain.”  The claimant was

treated conservatively and was instructed to follow up as

needed.

The claimant became employed with the respondent-

employer, Baker Hughes Oilfield Operations, in September

2006.  The claimant testified that he was an Operator for

the respondents, and  “My job duties were to get everything

unloaded....Unload guns off the trailer....We took the

stands and sheaves out.  Get ready for the crane.  Get the

crane.  We had to pick up the lubricator.  We had to put
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that together.”  The claimant described his work for the

respondents as heavy and physically demanding.      

The claimant testified that he “pulled a muscle” in his

back while performing employment services for the

respondent-employer in February 2010.  The claimant

testified that he received medical treatment for the 2010

incident but did not miss any work.  An MRI of the

claimant’s lumbar spine was taken on April 2, 2011, with the

following impression: “Central right paracentral disc

protrusion L4-5.  Central disc protrusion L5-S1 and

degenerative change of the facets.”  

Dr. Arthur M. Johnson provided an x-ray report on April

26, 2011:

Lumbar spine x-rays AP and lateral and sacral view
show that the patient has normal alignment of the
lumbar spine with no lytic lesions or compression
fractures.  There is decreased disk space height
at the L4-5 and L5-S1 regions with anterior
traction spur at the superior endplate of L4 and
to a less degree at at L3.  

IMPRESSION: Degenerative disk disease change in
the lumbar spine as described above, primarily at
the L4-5 and L5-S1 levels.

    
The parties stipulated that the employment relationship

existed on October 24, 2011, and that the date of the injury

was October 24, 2011.  The claimant testified, “I was
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picking up stands and sheaves and I felt something pop when

I was picking them up and put them out in the back of the

truck....I felt pain going through down my right leg.”  

Dr. Terry Clark, Cooper Clinic Occupational Medicine,

examined the claimant on October 25, 2011:

CHIEF COMPLAINT: Back.  Lifting 45# metal wheels
and felt sharp pain in lower back....Christopher’s
primary problem is pain located in the lumbar
region.  It has been one day since the onset of
the pain....His pain is lower midline lumbar
and right paralumbar area with radiation down his
right leg.  He had a back injury in April 2011 and
had an MRI at that time which showed a right
paracentral disc protrusion at L4-5 and a central
disc protrusion at L5-S1.  He recovered from that
injury without sequelae.  He denies neck or
midback pain....

DIAGNOSIS: 1.  Strain, lumbar region (847.2)....

MEDICAL CAUSATION: The cause of this problem is
related to work activities.

RECOMMENDED WORK STATUS: Christopher’s recommended
work status is restricted duty.  The effective
date for this work status is 10/25/2011.

RECOMMENDED ACTIVITY RESTRICTIONS:
Back: Lifting repetitively should be limited to 20
pounds or less.  Lifting should be limited to 20
pounds or less.  Pushing and pulling should be
limited to 30 pounds or less.  Bending may be
performed up to 30 minutes per hour.  Twisting
may be performed up to 30 minutes per hour.

The claimant testified on direct examination:

Q.  After this October 24, 2011 accident, did you
go back to doing that same kind of work?
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A.  No.  They put me on - after the 2011 accident,
they put me on restrictions, so I stayed in the
shop.

Q.  Doing what?

A.  Sweeping, cleaning, stuff like that.  They put
me on I think it was - I can’t remember if it was
10 pound, 15-pound limit, pull or pick up or
whatever.

  
Dr. Clark’s diagnosis on November 3, 2011 was “1. 

Strain, lumbar region....I’ve directed Christopher to begin

physical therapy....Christopher’s recommended work status is

restricted duty.”    

Dr. Keith Holder’s diagnosis on November 23, 2011 was

1.  Strain, lumbar region and 2.  Degenerative Disc Disease,

Lumbar Spine r/o HNP to right.  Dr. Holder kept work

restrictions in place and noted, “This is the first time I

have seen Christopher as a patient for this problem.  We

discussed the usual course of treatment for this type of

sprain and back pain....We will order another MRI.”        

An MRI of the claimant’s lumbar spine was taken on

December 19, 2011, with the following impression:

1.  Disc degeneration L4-5 and L5-S1.
2.  Small right paracentral and posterolateral
disc protrusion L4-5 with mild right lateral
recess stenosis and this could potentially have
mild compressive effect upon the passing right L5
nerve root.
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3.  Small central disc protrusion L5-S1 without
canal stenosis.

Dr. Holder’s diagnosis on December 27, 2011 was 1. 

Strain, lumbar region.  2.  Degenerative Disc Disease,

Lumbar Spine.  3.  Herniated Disc, Lumbar Spine right L4-5

with right L5 nerve root compression.  Dr. Holder kept work

restrictions in place and noted, “Follow-up as needed. 

Continue PT until evaluated by the Neurosurgeon.”  

A District Manager for the respondent-employer

corresponded with the claimant on January 3, 2012 regarding

a “Transfer Opportunity”:

Pursuant to our conversation, Baker Hughes
Incorporated (“the Company”) is offering you a
position as Field Operator II - WLE in Oklahoma
City, OK.  Your grade and benefits will remain
unchanged, and your salary will be $17.57 per
hour.  You have 7 business days from the date of
this letter to decide whether to accept this
transfer opportunity....Should you elect to
transfer, your employment with the Company will
remain at-will.  Additionally, you will receive
relocation benefits should you transfer in
accordance with our relocation policy and should
you be eligible for the basic relocation package,
you are also eligible for an additional $5,000.00
to assist with expenses pursuant to a one year
repayment agreement.  

If you decide not to transfer, or you do not
contact the individuals identified above by close
of business on January 12, 2012 to accept the
transfer, your employment with the Company will be
terminated the next day.  If you decline to accept
the transfer opportunity and are terminated, you
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will be eligible for severance benefits in
accordance with the terms of the Baker Hughes
Severance Program for US Employees (“the
Program”), and will receive a severance package in
the mail....

Additionally, you will be given the opportunity to
rotate to Oklahoma City, OK, for a time deemed
necessary by management.  After that time frame,
you may accept the severance package as described
above.

No matter what choice you make, the Company will
pay you through the date of your actual
termination....

On January 11, 2012, the claimant signed the January 3,

2011 correspondence under the following language:

By signing below, I decline the transfer
opportunity and opt to be terminated and eligible
for severance benefits in accordance with the
terms of the Baker Hughes Severance Program for US
Employees.

The claimant testified on direct:

Q.  Are you still employed at Baker Hughes?

A.  No.

Q.  Why not?

A.  They ended up moving to Oklahoma City....

Q.  Did they offer you a job as an Operator if you
transferred to Oklahoma City?

A.  Yes.  

Q.  Did you take that offer?

A.  No.
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Q.  Why not?

A.  I couldn’t move because of my kids.

Q.  In your opinion when they offered you the job
as an Operator if you would transfer to Oklahoma
City, were you physically able to perform that
job?

A.  No.

Q.  Why not?

A.  I was still under restrictions.

The respondents’ attorney examined Robbie D. Spaethe,

HSC manager for Baker Hughes:

Q.  Testimony earlier was that Baker Hughes moved
from Fort Smith to Oklahoma City; is that correct?

A.  Yes.

Q.  Mr. Chick has admitted that he accepted a
severance package.  Were you aware of that?

A.  I was aware he was no longer working with
Baker Hughes.  I have no idea about settlements or
any other information.

Q.  Do you have knowledge as to whether or not
Baker Hughes could have continued to provide light
duty for him if he decided to make the move to
Oklahoma City?

A.  Yes, we could have.  

The claimant’s attorney cross-examined Robbie Spaethe:

Q.  How do you know that Mr. Baker Hughes could
have continued to provide him light duty?
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A.  Baker Hughes would not offer somebody to move
if they were not capable of doing a job.  

Q.  So if they were making him an offer of light
duty, that should be reflected in the offer,
shouldn’t it?

A.  Like I say, I have no knowledge as to what the
offer stated or did not state....

Q.  You don’t know anything about the terms of the
job or the terms of the employment as far as the
relocation is concerned; is that correct?

A.  That is correct.

Q.  So you cannot testify here today under oath
that Baker Hughes offered him light duty work in
Oklahoma City, can you?

A.  That is correct.      

The claimant signed a Form AR-C, Claim For

Compensation, on January 26, 2012: “The claimant was lifting

objects at work and sustained injury to his back.”  The

claimant contended on the Form AR-C that he was entitled to

temporary total disability benefits, medical expenses, and

fees for legal services.  

Dr. Holder saw the claimant on February 1, 2012 and

diagnosed 1.  Strain, lumbar region.  2.  Degenerative Disc

Disease, Lumbar Spine.  3.  Herniated Disc, Lumbar Spine

right L4-5 with right L5 nerve root compression.  Dr. Holder
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noted, “Follow-up as needed.  Continue PT until evaluated by

the Neurosurgeon.”  

The claimant signed an Arkansas Appeal Tribunal form on

February 29, 2012, indicating that he wished to “Petition

For Appeal To Appeal Tribunal.”  The claimant wrote on the

form, “I wish to file appeal.  I’m still able to work full

time.  I miss read the form and put the wrong answer on it. 

I was working when they shut our shop down at the time.”  

A pre-hearing order was filed on March 22, 2012.  The

claimant contended, “Dr. Keith Holder has recommended that

the claimant be evaluated by a neurosurgeon.  However, the

carrier has not approved the recommended evaluation.  The

claimant contends that he was working on restricted duty but

that his employer is no longer making restricted duty

available.  The claimant contends that since he is under

active medical treatment, still within his healing period,

and not working, he is entitled to temporary total

disability benefits from January 12, 2012 until a date yet

to be determined.  The claimant contends that his attorney

is entitled to an appropriate attorney’s fee.”  

The respondents contended that “all appropriate

benefits have been paid associated with claimant’s 10/24/11
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injury.  Claimant’s need for additional medical treatment,

if any, is associated with his pre-existing and underlying

problems and not any acute injury.  There are no new

objective findings associated with the incident that

occurred on 10/24/11.  The medicals do not indicate that

claimant’s work is the major cause of any alleged injury.”  

The parties agreed to litigate the following issues:

1.  The claimant’s entitlement to temporary total
disability from January 12, 2012 to a date yet to
be determined.
2.  The claimant’s entitlement to medical
treatment, including neurosurgical consult as
referred by Dr. Holder.

  
Dr. Johnson examined the claimant on April 12, 2012:

Christopher A. Chick is a 38 year-old male seen at
the request of Holder, Keith, MD who comes to us
with a 2 years history of low back pain and right
lower extremity pain.  The patient describes this
as a sharp, shooting sensation.  Severity is
described as mild-moderate.  Course of his
symptoms over time is unchanged.  The symptoms
came on suddenly following a work related injury.
The pain initially started in February 2010 while
working in the oil field.  He was lifting guns off
of a trailer and developed back and right lower
pain.  He has had the pain off and on and last
year in 2011 he was taking things out of the back
of the truck and the pain in his back and right
leg became much worse....The patient has tried
other treatments including physical therapy, rest
and medication but has not had adequate relief to
this point in time....
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I have reviewed the MRI of the lumbar spine which
shows right L4-5 HNP and small central L5-1
HNP....

I have discussed the treatment options which I
believe include physical therapy, rest,
medication, steroid injections and surgery....

He is admitted today for right L4-5
microdiskectomy.

Dr. Johnson performed a right L4-5 microdiskectomy on

April 12, 2012.  The pre- and post-operative diagnosis was

“Right L4-5 lumbar disk herniation.”  

Dr. Johnson stated on May 15, 2012, “Christopher A.

Chick at this point he can safely lift about #20 lbs.  He

can drive, and gradually increase his activity over the next

2-3 months.  He has been discharged from neurosurgery.”  The

claimant testified regarding the effects of Dr. Johnson’s

surgery, “I feel a lot better.  I don’t have any pain going

through my leg or my back.  It feels great.”  

A hearing was held on July 10, 2012.  At that time, the

claimant contended that he was entitled to reasonably

necessary medical treatment, and that he was entitled to

temporary total disability benefits from January 12, 2012

through May 15, 2012.  The respondents stated that they

accepted an injury on October 24, 2011 but that the injury

was a “temporary aggravation.”    
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An administrative law judge filed an opinion on October

3, 2012.  The administrative law judge found, among other

things, that the claimant was “not entitled to additional

medical services related to his compensable injury.”  The

administrative law judge found that the claimant was

entitled to temporary total disability benefits from January

12, 2012 until May 15, 2012.  

The respondents appeal to the Full Commission and the

claimant cross-appeals.

II.  ADJUDICATION

A.  Medical Treatment

The employer shall promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2002).  The

employee has the burden of proving by a preponderance of the

evidence that medical treatment is reasonably necessary. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005).  Preponderance of the evidence means the

evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).  What constitutes reasonably
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necessary medical treatment is a question of fact for the

Commission.  Wright Contracting Co. v. Randall, 12 Ark. App.

358, 676 S.W.2d 750 (1984).

An administrative law judge found in the present

matter, “1.  The claimant has failed to prove by a

preponderance of the evidence that any additional medical

services or treatment is reasonable and necessary for the

treatment of his compensable injury from October 24, 2011. 

Therefore, he is not entitled to any additional medical

services related to his compensable injury.”  The Full

Commission finds that the claimant proved all of the medical

treatment for his back provided on or after October 24, 2011

was reasonably necessary.  The respondents’ pleadings before

the Commission indicate that they agree the claimant

sustained a compensable injury on October 24, 2011.  The

claimant testified that he felt a pop in his back and pain

in his right leg as the result of a lifting injury while

performing employment services for the respondents.  Dr.

Clark began treating the claimant on October 25, 2011 and

diagnosed a strain in the lumbar region.  Dr. Clark noted,

“The cause of this problem is related to work activities.” 
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Dr. Clark treated the claimant conservatively and arranged

physical therapy.

Dr. Holder diagnosed lumbar strain and degenerative

disc disease on November 23, 2011.  An MRI on December 19,

2011 showed findings including protrusions at L4-5 and L5-

S1.  Dr. Holder eventually recommended evaluation by a

neurosurgeon.  Dr. Johnson began treating the claimant on

April 12, 2012 and recommended surgery.  Dr. Johnson

performed a right L4-5 microdiskectomy on April 12, 2012. 

The claimant testified that Dr. Johnson’s surgery relieved

the pain in the claimant’s back and leg.  Post-surgical

improvement is a relevant consideration in determining

whether surgery was reasonably necessary.  Winslow v. D & B

Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180 (2000). 

The Full Commission finds that all of the medical treatment

provided for the claimant’s back following the October 24,

2011 compensable injury, including surgery performed by Dr.

Johnson, was reasonably necessary in connection with the

compensable injury.  The evidence does not demonstrate that

the claimant’s need for medical treatment on and after

October 24, 2011 was related to a pre-existing condition or

to a previous injury to the claimant’s back.  In addition,
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the claimant’s treating physicians did not recommend or

perform low back surgery before the October 24, 2011

compensable injury.    

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-

102(12)(Repl. 2002).  The healing period ends when the

employee is as far restored as the permanent character of

his injury will permit, and if the underlying condition

causing the disability has become stable and nothing further

in the way of treatment will improve that condition, the

healing period has ended.  K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002).  The determination of

when the healing period has ended is a question of fact for

the Commission.  Poulan Weed Eater v. Marshall, 79 Ark. App.

129, 84 S.W.3d 878 (2002).

An administrative law judge found in the present

matter, “2.  The claimant is entitled to temporary total
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disability benefits from January 12, 2012 to May 15, 2012.” 

The Full Commission affirms this finding.  The claimant

sustained a compensable injury to his back on October 24,

2011.  Dr. Clark diagnosed lumbar strain on October 25,

2011.  Dr. Clark also placed the claimant on restricted work

status, and the claimant testified that the respondent-

employer provided work consistent with the claimant’s

physical restrictions.  Dr. Holder began treating the

claimant in November 2011 and kept the work restrictions in

place.  The respondent-employer corresponded with the

claimant on January 3, 2012 with regard to a “Transfer

Opportunity.”  The respondents notified the claimant that

they were offering him the position of Field Operator II in

Oklahoma City, Oklahoma.  The claimant was given the option

of transferring or terminating his employment effective

January 12, 2012.  The claimant opted to decline the

transfer and to accept termination of his employment.

The Full Commission recognizes the claimant’s testimony

that he chose not to transfer to Oklahoma City “because of

my kids.”  The claimant also correctly testified, however,

that his physical restrictions remained in place as of

January 12, 2012, the date of his employment termination. 



CHICK - G200778 18

The January 3, 2012 notice to the claimant did not indicate

that the position of Field Operator II in Oklahoma City was

a restricted-duty position.  Robbie Spaethe, the

respondents’ HSC manager, testified that he had “no idea

about settlements or other information.”  Mr. Spaethe also

admitted on cross-examination that he did not know whether

or not the respondents would have kept the claimant’s

assigned work restrictions in place in Oklahoma City.  The

evidence before the Commission indicates that the claimant

remained within a healing period for his compensable injury

and was totally incapacitated from earning wages as of

January 12, 2012.  Dr. Johnson began lifting the claimant’s

work restrictions on May 15, 2012 and discharged the

claimant from further treatment.  The record before the

Commission does not demonstrate that the claimant remained

within a healing period or was totally incapacitated from

earning wages after May 15, 2012.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved all of the

medical treatment of record provided for the claimant’s back

on and after October 24, 2011, including surgery performed

by Dr. Johnson, was reasonably necessary in connection with
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the October 24, 2011 compensable injury.  We find that the

claimant proved he was entitled to temporary total

disability benefits from January 12, 2012 through May 15,

2012.  The claimant does not appeal the administrative law

judge’s finding that the respondents are entitled to

appropriate offsets in accordance with Ark. Code Ann. §11-9-

411(a)(1)(Repl. 2002) and Ark. Code Ann. §11-9-506(Repl.

2002).

The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2002).  For prevailing on appeal, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant has proven by a

preponderance of the evidence that she is entitled to

additional medical treatment and temporary total disability

benefits from January 12, 2012 through May 15, 2012.  Based

upon my de novo review of the record, without giving the

benefit of the doubt to either party, I find that the

claimant has failed to prove entitlement to these benefits.

          This claim is complicated by the fact that the

claimant had been suffering from lower back problems for a

couple of years before the claimant felt a pop in his back

on October 24, 2011 when picking up stands and sheaves out

of the truck at work.  The respondents accepted this injury

as compensable and the claimant was diagnosed with a strain

of the lumbar region.  The additional medical treatment

which has been awarded by the majority consists of the right

L4-5 microdiskectomy performed by Dr. Arthur Johnson on

April 12, 2012.  In finding that this treatment was

reasonable and necessary, the majority specifically states

that “The evidence does not demonstrate that the claimant’s

need for medical treatment on and after October 24, 2011 was
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related to a pre-existing condition or to a previous injury

to the claimant’s back.” In reaching this finding, the

majority noted that the claimant’s treating physicians had

not recommended low back surgery prior to his compensable

injury.  In my opinion, the only reason why low back surgery

had not been recommended prior to the claimant’s compensable

injury was because the claimant failed to follow-up on Dr.

Medlock’s, claimant’s primary care physician, recommendation

to see a neurosurgeon back in April 2011.  In this regard,

the claimant testified when asked why he did not follow

through with his appointment with a neurosurgeon, “I got to

talking to people about it and I got scared and I decided I

didn’t what to do it.  I thought I would just deal with it

and see what happens.”  The claimant dealt with it by taking

Hydrocodone that he got from Dr. Medlock and the emergency

room. 

          When the claimant’s April 2011 and December 2011

MRI results are compared, it is patently obvious that the

claimant’s low back condition which resulted in surgery pre-

existed his compensable injury.  Claimant tries to

distinguish between the April 2011 MRI finding of a central

right paracentral disc protrusion at L4-5 and the October
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2011 MRI finding of a right paracentral and posterolateral

disc protrusion at L4-5.  However, claimant’s attempt to

distinguish between these two MRI is merely a matter of

semantics.  Dr. Leo F. Drolshagen, the radiologist who read

the April 2011 MRI noted:

There are Scmorl node type deformities
lower thoracic and upper lumbar spine. 
No significant disc bulge is seen at
T12-L1, L1-2, L2-3, L3-4.  Mild
degenerative change of the facets at L3-
4.  At L4-5, there is a central right
paracentral disc protrusion indenting
the subarachnoid space.  At L5-S1, there
is severely degenerated disc with a
central disc protrusion and spurring.
Degenerative changes of the facets.

          Dr. Deland D. Burks, the radiologist who read the

claimant’s December 2011 MRI read the claimant’s MRI as

follows:

There is disc degeneration with disc
space narrowing L4-5 and L5-S1 with
there being moderate narrowing at L5-S1
with slight retrolisthesis of L5 upon
S1, and milder narrowing at L4-5.  The
other intervertebral discs have fairly
normal signal intensity and are
adequately maintained as are the
vertebral body heights and there is
otherwise normal alignment.  No
vertebral body marrow edema.
L5-S1, there is mild central disc
protrusion with inferior extrusion of
disc, however this does not produce any
significant impression upon the thecal
sac.
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L4-5, there is a small central and right
posterolateral disc protrusion and this
result in mild right lateral recess
stenosis and could potentially have some
mild effect upon the passing right L5
nerve root.  At T12-L1, L1-2, L2-3, and
L3-4, there are no epidural defects.
  

          Both MRI’s reveal a central disc protrusion at L5-

S1.  Likewise, both MRI’s reveal a central and right disc

protrusion at L4-5.  One merely labels this as “central

right paracentral” while the other labels the disc as

“central and right posterolateral”.  Regardless of how the

radiologists labeled the disc, the end result is the same;

the claimant suffered from a herniated disc at L4-5 which

encroached upon the subarachnoid space affecting the right

L5 nerve root.  Thus, when I compare the two MRI’s, I find

that the condition which resulted in surgery clearly pre-

existed the claimant’s compensable injury.  

          Given that the MRI revealed the same findings both

pre and post injury, respondents would have been better

served to have controverted this claim in its entirety. 

However, in attempting to give the claimant the benefit of

the doubt and providing treatment for a temporary

aggravation, the respondents have now been found responsible



CHICK - G200778 24

for treatment of a condition which did not result from the

lifting incident of October 24, 2011.

          I must also dissent from the finding that the

claimant is entitled to temporary total disability benefits

from January 2, 2012, through May 15, 2012.  As noted above,

respondents accepted this claim as compensable, provided

claimant with medical treatment and light duty work within

his restrictions.  The only reason the claimant ceased

working for respondents in January 2012, is because he

turned down an offer to relocate to Oklahoma City.  Claimant

testified that he could not move to Oklahoma City because of

his children, not because of his compensable injury.  The

majority has found that because the claimant was still under

physical restrictions when the offer to transfer was made,

the evidence indicates that the claimant was within his

healing period and totally incapacity from earning wages at

that time.  I cannot agree.  The claimant was working,

albeit in a light duty capacity, when he was offered a

transfer to Oklahoma City.  It was not claimant’s

compensable injury, but his children that kept the claimant

from accepting this transfer.  Granted the standard language

in the “Transfer Opportunity” offer did not specifically
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state that the claimant would be allowed to work in his

current capacity within his physical restrictions; however

it was known within the company that the claimant was on

light duty at that time, yet he was still offered the

“Transfer Opportunity.”  Had respondents not wanted the

claimant to continue as a employee, the “Transfer

Opportunity” letter did not have to be extended to the

claimant.  This was a standard letter.  Just because it was

not modified to reflect that the claimant was currently

working in a light duty capacity and would be allowed to

continue to work in such capacity, does not mean that the

offer was only for a full duty position.  As such I find

that this was a bona fide offer of employment which the

claimant turned down.  Therefore, pursuant to A.C.A. § 11-9-

526, I find that the claimant is not entitled to temporary

total disability benefits as awarded by the majority.   

                                 
KAREN H. MCKINNEY, COMMISSIONER


