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OPINION AND ORDER

Claimant appeals a modified Order by the

Administrative Law Judge filed March 6, 2013, entered

Nunc Pro Tunc. 

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on October 10, 2012, and contained in a
pre-hearing order filed on October 11,
2012, are hereby accepted as fact.

  
2. The claimant has failed to prove by a

preponderance of the evidence that his
attorney is entitled to an attorney's fee
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on all benefits paid by the respondents
for medical and indemnity due to their
intervention and controversion in a third
party civil court case.  

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I would award the attorney’s fee in this claim.

The claimant sustained a compensable injury in

2006 for which he sought workers’ compensation benefits. 

In 2009 he also filed a third party civil action based

upon the injury.  The respondents intervened, asserting

their right to subrogation.  The claimant was awarded

certain workers’ compensation benefits in 2011.  He was

denied other benefits in 2012.  Also in 2012, he settled

his third party action and requested a “made-whole”

hearing, due to the respondents’ intervention.  On the

day before the hearing, the respondents withdrew their

complaint.  

The claimant asserted that the respondents’

intervention amounted to controversion of the claim,

triggering his right to an attorney’s fee, relying on

Logan County v. McDonald, 90 Ark. App. 409 (2005) and

Ark. Code Ann. Section 11-9-715(a)(2)(B)(ii).  The

Administrative Law Judge determined that Ark. Code Ann.

Section 11-9-715 does not allow an attorney’s fee in

this context.  The claimant’s appeal centered in large
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part around the absence of a discussion of controversion

by the Administrative Law Judge.

A maxim of worker's compensation law is that

when the Commission finds that a case has been

controverted, in whole or in part, the Commission shall

direct the payment of legal fees by the employer or

carrier in addition to the compensation awarded. 

Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776

(1996), citing Arkansas Code Annotated § 11-9-715(b). 

Direct proof of controversion is where the appellee must

incur legal expenses to defend his disability benefits

award on appeal.  Id.  One of the purposes of the

statute and case law is to put the economic burden of

litigation on the party that makes litigation necessary

by controverting the claim.  Id.

The litigation in this claim occurred in

circuit court, arising out of the respondent’s

intervention in the claimant’s third party action to

assert their right to subrogation under Ark. Code Ann.

Sec. 11-9-410.  This statute protects the ability of the

claimant to pursue an action against a third party for

his injury and the right of the employer/carrier to

recover certain amounts paid in compensation to the
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claimant out of the proceeds of the third party action. 

The respondents’ intervention was a pre-requisite, under

Arkansas workers’ compensation law, to the respondents’

ability to preserve the right to have a settlement

approved by the Commission or court.  Wentworth v.

Sparks Regional Medical Center, 1996 AWCC 196, Full

Commission Opinion Filed August 28, 1996 (Claim No.

E219812).  Essentially, in order to obtain reimbursement

for amounts paid as indemnity benefits which were also

paid by the tortfeasor in the civil claim, the

respondents must intervene.  The statutory intent is to

protect the rights of both the compensation carrier and

the employee, to ensure that the employee is not doubly

compensated, and to place the primary responsibility

upon the tortfeasor responsible for the injury.  Liberty

Mut. Ins. Co. v. Whitaker, 83 Ark. App. 412, 128 S.W.3d

473 (2003).

Because of the respondents’ intervention, a

“made whole” hearing was scheduled.  The “made whole”

hearing scheduled before the court was intended to

clarify whether the amount obtained in settlement

compensated the claimant fully for his losses.  The

claimant’s right to be made whole takes precedence over
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the carrier's right to subrogation.  The claimant must

be wholly compensated, before the carrier’s right to

subrogation arises.  Logan County v. McDonald, 90 Ark.

App. 409, 420, 206 S.W.3d 258, __ (2005).  If the

claimant was not made whole by the settlement, there

could be no “double recovery" as prohibited by section

410(b)(5), and thus there would be no entitlement by the

respondents to a portion of the settlement.  Phillip

Morris USA v. James, 79 Ark. App. 72, 83 S.W.3d 441

(2002).

There is some case law related to the question

of whether an attorney’s fee under Ark. Code Ann.

Section 11-9-715 can be awarded in these circumstances,

but none directly on point.  

In Public Employee Claims Division v.

Chitwood, 324 Ark. 30, 918 S.W.2d 163 (1996), the

claimant’s attorney was not entitled to a fee out of the

amount of the jury award payable to the carrier under

Ark. Code Ann. § 11-9-410, because (a)(2)(A) of that

section provides for the payment of costs of collection,

before the amount is divided between the employee and

the carrier.  This case concerned the payment of fees

according to that section and not under Ark. Code Ann.
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Section 11-9-715.  In this case, the action under

Section 11-9-410 was terminated by the carrier,

effectively causing a determination (by default) that

the claimant was not made whole, so that section did not

apply.

The Chitwood court noted two old cases in

which a party’s actions which necessitated the retention

of counsel by the other party were crucial to the

decision to award a fee to a claimant’s attorney in the

context of a carrier’s intervention in a claimant’s

third party action.  In Winfrey & Carlile v. Nickles,

Admr., 223 Ark. 894, 270 S.W.2d 923 (1954), a

contingency fee was awarded to the claimant's attorney

out of the judgment in a third party action, because the

carrier had resisted payment of any costs of collection

by employing separate counsel.  Similarly, fees were not

allowed, where the claimant had resisted the carrier's

intervention and the carrier was required to retain

counsel to assert its right to a lien.  Burt v. Hartford

Accident & Indemnity Co., 252 Ark. 1236, 483 S.W.2d 218

(1972).

The claimant relied upon Logan County v.

McDonald, 90 Ark. App. 409, 206 S.W.3d 258 (2005) as
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support for his entitlement to an attorney’s fee for

successfully defending the carrier’s attempt to claim

part of the settlement.  The majority, in affirming the

Administrative Law Judge, distinguished the case,

because there was no award pursuant to Ark. Code Ann.

Section 11-9-715, and because the Logan award came out

of a claim before the Commission and not before the

circuit court.  Neither position is well-founded.  In

the Logan case, the court affirmed the Commission’s

award of an attorney’s fee under Ark. Code Ann. Sec. 11-

9-715, based upon the respondents’ controversion of the

claimant’s right to wage-loss benefits over and above

his permanent anatomical impairment rating.  Thus, Logan

is not at all on point here.

A finding of controversion cannot be avoided

by merely accepting the claimant’s right to benefits one

month prior to the hearing, where the carrier’s

continued denial of the right to benefits required the

retention of counsel to defend the claim.  Wal-Mart

Stores, Inc. v. Brown, 73 Ark. App. 174 (2001).  It was

reasonable to conclude that, without counsel, the claim

for benefits would not have been properly presented and

protected.
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The majority, in affirming the Administrative

Law Judge, stated that the Commission did not have

jurisdiction over the third party or the third party

action.  This is true.  There is no need for the

Commission to have such jurisdiction in the current

issue.  The Commission does not have to exercise control

over the third party, over the court, or over any of the

issues arising under the negligence action.  The

Commission is asked to apply one statute within the

Workers’ Compensation Act, based upon the carrier’s

actions under another statute within the Act, which were

allegedly carried out to protect further rights

available under the Act.  The Act applies to every

employer and employee, unless otherwise excluded from

it.  Ark. Code Ann. Section 11-9-103(a).  There is

further a prima facie presumption that the Commission

has jurisdiction in any proceeding for the enforcement

of a claim for compensation.  Ark. Code Ann. Section 11-

9-707.  Even the carrier’s attorney did not argue that

the Commission does not have jurisdiction over this

claim.  I find that the Commission does have the

jurisdiction and authority to award an attorney’s fee

here.
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1I note that the carrier argued that the claimant failed to
get a finding that he was not made whole.  This is an irrelevant
and self-serving argument.  There was no need for such a finding
after the intervention was dropped.

In this claim, the claimant sought an

attorney’s fee, based upon his counsel’s work

necessitated by the carrier’s intervention pursuant to a

Workers’ Compensation Act statute.  The claimant is not

seeking a fee for the work done on the third party

action.  The claimant is seeking a fee on work performed

to protect his settlement under the Act.  The fact that

the intervention was terminated is irrelevant to this

discussion, given the reasoning of Wal-Mart Stores, Inc.

v. Brown, supra, especially in light of the fact that

the carrier dropped the intervention the day before the

“made whole” hearing, which was the culmination of the

determination of the carrier’s right to part of the

settlement.  There was no opportunity for the court to

award a fee for the claimant’s attorney’s efforts.1 

The claimant’s attorney did receive a fee for

his work on the third party action.  However, the

carrier caused further work to be performed to defend

against the carrier’s factually unfounded assertion of a

right to subrogation.  The third party tortfeasor was
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not the party against which to assess an attorney’s fee

for the work preparing a defense against the carrier. 

The carrier is the correct party against whom to assess

the fee. 

If the carrier’s intervention had gone

undefended, the claimant would have lost up to two-

thirds of the third party settlement.  Thus, the

services of his attorney were necessary, and a fee

should be owing to the party who necessitated the

litigation.  The claimant caused the third party suit,

but not the intervention.  The fact that the carrier

dropped its intervention on the eve of hearing makes it

even more obvious that the need for litigation was

caused by carrier and that it should bear the cost.  

I find that the current claim was

controverted, because  the respondent sought to get back

the benefits it paid.  This was a challenge to the

claimant’s entitlement to benefits.  Had the carrier

been successful in obtaining a part of the settlement

proceeds, it would have negated the claimant’s receipt

of benefits.  I recognize that the “made whole” hearing

did not occur.  This only supports my conclusion.  The

carrier’s brief on appeal suggests some kind of noble
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2I also note that the carrier suggested that the claimant
failed to supply all the necessary documentation to it prior to
the hearing.  First, the Act only allows a limitation on an
attorney’s fee where the claimant withholds medical records. 
Ark. Code Ann. Section 11-9-715(a)(2)(B)(iii).  Second, this was
an issue to bring before the court prior to or at the time of the
hearing, not after the carrier has relinquished its right to seek
a portion of the proceeds of the settlement.

gesture in “allowing” claimant to retain all of the

settlement.  The only reason - absent malpractice on the

part of the attorney or an abandonment of the corporate

mandate to avoid financial loss to the shareholder -

that the carrier would drop the intervention was that

its case was unviable.  Had there been some fault on the

part of the claimant in regard to discovery or other

facets of the litigation2, then the respondent would

have brought this up at the hearing or in advance to the

judge, again absent malpractice.  Given these facts, the

only explanation is that the carrier had no expectation

of success at the hearing.  Thus, the question of

whether the claimant was “made whole” was not truly at

issue, and the litigation was unnecessary.

Where a claim is controverted, fees for legal

services rendered “in respect of a claim” are payable to

the claimant.  Fees are available in the amount of 25%

of the indemnity benefits paid, while none are available



Burton - F613862 13

on the medical benefits, absent an agreement of

representation with the medical providers. 

Ark. Code Ann. Section 11-9-715(a)(1), (2)(B)(ii) and

(4).  I would award such fees on the amount of the

indemnity benefits paid by the respondents.  I would

also award an attorney’s fee in the amount of $500.00 on

appeal, pursuant to Ark. Code Ann. Section 11-9-

715()(b).

                                   
PHILIP A. HOOD, Commissioner


