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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MARK FREEMAN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed September 17, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on July
11, 2012, and contained in a pre-hearing order
filed that same date, are hereby accepted as
fact.

2. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to permanent partial disability
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benefits based on an anatomical impairment
rating for his compensable injury.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the September 17,

2012 decision of the Administrative Law Judge, including

all findings and conclusions therein, as the decision of

the Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion,

because I find that the claimant proved his entitlement

to permanent partial disability benefits based upon a

permanent anatomical impairment rating. 

          The Administrative Law Judge found that the

claimant had an impairment rating of zero, because his

treating physician did not assign a rating and based

upon the results of NCV/EMG testing.  The majority has

affirmed and adopted this opinion.

          At the hearing, the claimant testified that he

works as a truck technician and is in charge of the

employer’s preventative maintenance program.  He changes

the oil on two trucks daily, which takes four to four-

and-one-half hours for each truck, for three days a

week, and he spends four to five hours on average on

Sundays working on the computer, preparing work orders

and other duties for the maintenance program.  He

suffered a right wrist injury on 1 April 2009, for which

he had surgery on 23 February 2010.   He returned to

work full duty on 31 October 2010, successfully.  His

evaluations were above average.  He felt that his

condition was “a little bit worse” since his return to



BURGESS - F911179 4

work.  Pain in his wrist would “come and go,” and the

more he used it, the more it hurt.  Sometimes the pain

lasted a couple of hours and others, a couple of days. 

Occasionally, he had “quite a bit of pain.”  He also had

numbness in his ring and pinky fingers.  He dropped

things and had decreased grip strength in his right

wrist and hand.  Twisting was an integral part of his

job, and twisting aggravated his wrist.  He had knots

come up at the surgical incision site.  He had pointed

out these symptoms to Dr. Johnson, who performed his

surgery.   He had not returned to the doctor, since he

was released to full duty.

          The medical records show that, after a long

course of conservative care, the claimant had surgery on

23 February 2010, by Dr. Jeffrey Johnson.  The procedure

performed was a right wrist arthroscopy with TFC

debridement, right ulnar shortening osteotomy and

application of a long arm splint.  The diagnosis was

right ulnar impaction and right central TFC tear.

          On 25 March 2011, Dr. Johnson stated that the

claimant was at maximum medical improvement for his

ulnar shortening osteotomy for the ulnar impaction

syndrome, with no impairment rating.   He also stated

that the ulnar neuropathy of the elbow was established
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and remained symptomatic, with ulnar nerve entrapment

demonstrated by nerve conduction study.  He opined this

was related to the work injury.   He felt that a cubital

tunnel release was likely in the future.  Then, on 15

November 2011, Dr. Johnson stated that he was definitely

at MMI for his right wrist and “therefore at MMI for

nerves,” without making an impairment rating.

          Permanent partial disability benefits are

governed by Ark. Code Ann. Sec. 11-9-522(b), which

allows a claimant who has  returned to work to receive

such benefits in the amount of the percentage of

permanent physical impairment established by the medical

evidence.  The Commission’s Rule 34 requires that such

impairment be ascertained according to the Guides to the

Evaluation of Permanent Impairment (4th Ed. 1993), and

Ark. Code Ann. Sec. 11-9-102(16)(A)(ii) requires that

complaints of pain not be used in ascertaining

impairment.

          The claimant has two conditions which arose

out of the compensable injury.  He sustained ulnar

impaction syndrome, for which he had arthroscopic

surgery to debride the TFC tear and shorten the ulna. 

He also developed ulnar neuropathy in his elbow as a

direct result of the injury.  The claimant is entitled
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to a permanent anatomical impairment rating for both

injuries.  

Ulnar Neuropathy

          Section 3.1k of the Guides concerns Impairment

of the Upper Extremity Due to Peripheral Nerve Disorders

and states:

Permanent impairment related to a peripheral
nerve may be described as an alteration of
sensory or motor function that has become
stable after an appropriate course of medical
management and rehabilitation for a period of
time sufficient to permit regeneration and the
appearance of other indicators of physiologic
recovery.
 

The subsection concerning Entrapment Neuropathy

describes a method (Table 16, p. 57) of determining

impairment specific to this type of neuropathy. 

“Impairment of the upper extremity secondary to an

entrapment neuropathy is estimated according to the

severity of involvement of each major nerve at each

entrapment site.”  Guides, 56.  The Guides give the

following example:

A 35-year-old forklift mechanic had a 2-year
history of median nerve compression in the
right hand with abnormal results of median
nerve conduction studies after surgical
decompression of the median nerve in the right
carpal tunnel, followed by a change of
occupation to salesman, the man’s only
symptoms were infrequent, transient episodes
of numbness in the thumb and index finger
after 40 minutes of driving.  Examination
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showed a full-range of movement of all joints
and normal two-point discrimination sensory
testing.  Compared to the left hand, the right
hand had a 60% strength loss index (Table 34,
p. 65).  The upper extremity impairment due to
a mild residual carpal tunnel syndrome is 10%
(Table 16, p. 57) or 6% of the whole person
(Table 3, p. 20).  No additional impairment is
allotted for loss of grip strength.

          Guides, 56.

          In the current claim, a 38-year-old truck

technician has an almost four-year history of ulnar

impaction syndrome and ulnar neuropathy - ulnar

compression - at the elbow in the right arm.  For his

ulnar impaction syndrome, the claimant underwent ulnar

shortening osteotomy, from which he had no loss of range

of motion and only intermittent discomfort.  For the

ulnar neuropathy in the right elbow, Dr. Johnson opined,

unequivocally, that the condition was related to the

originally injury, and that his symptoms included

discomfort or pain on examination and paresthetic

sensation in the ulnar nerve distribution of the entire

small finger and the radial half of the ring finger,

with tingling.  The claimant also had limited two-point

sensation testing the right side of his right hand.  The

claimant testified credibly that his ongoing symptoms

include intermittent pain, which increased in

correspondence to how much he used his wrist.  His pain



BURGESS - F911179 8

was occasionally significant.  He had numbness in his

ring and “pinky” fingers.  He dropped things and had

decreased grip strength in his right wrist and hand. 

Twisting was an integral part of his job, and twisting

aggravated his wrist.  Even discounting the claimant’s

complaints of pain, his condition caused paresthesias

and numbness and tingling, confirmed through the

doctor’s examination and evaluation.  While sensation

testing appears subjective, I find it unbelievable that

the claimant could purposefully monitor his responses to

comport the decreased sensations caused by ulnar

compromise sufficient to fool his examiner, consistently

over more than a year of testing.

          According to Table 16, Upper Extremity

Impairment Due to Entrapment Neuropathy, the claimant

has sustained a permanent impairment of 30% due to the

moderate severity of the involvement of his ulnar nerve

entrapped at the elbow.  This translates to a permanent

anatomical impairment rating of 18% to the whole person

according to Table 2, p. 20.

Ulnar Impaction Syndrome, Surgically Corrected

          The Guides do not give a method to determine

the impairment rating applicable to a patient who has

sustained ulnar impaction syndrome, which was surgically
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corrected.  In Arkansas, if the Guides do not contain an

expressed method of rating an injury that is compensable

pursuant to Arkansas law, the Commission must adopt a

reasonable method of doing so.  Singleton v. City of

Pine Bluff, 102 Ark. App. 305, 285 S.W.3d 253 (2008).

Permanent impairment, which is usually a medical

condition, is any permanent functional or anatomical

loss remaining after the healing period has been

reached.  Jones v Wal-Mart, 100 Ark. App. 17, 262 S.W.3d

630 (2007).  An injured employee is entitled to the

payment of compensation for the permanent functional or

anatomical loss of use of the body as a whole whether

his earning capacity is diminished or not.  Id.  The

Commission is not limited to medical evidence only in

arriving at its decision as to the amount or extent of

permanent partial disability suffered by an injured

employee as a result of injury.  The law does not

require precise evidence of the precise amount of

disability.  Id.

          The claimant’s testimony and the medical

records both show continued pain with the use of his

wrist, some knots developing at the incision site,

decreased sensation in the ring and small fingers,

numbness and tingling, and that the claimant limits the
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use of his right hand due to the injuries.  The sensory

deficits reported by the claimant and his subjective

complaints of pain are undergirded by the objective

findings to support a rating here, as are the TFC tear

and subsequent surgery, as well as the doctor’s

sensation testing and manual testing.  Given the impact

these limitations have upon his work, causing him to

limit the use of his right hand, and recurring issues of

knots, pain, and sensory loss, I assess a 25% impairment

to his upper extremity, which translates to a 15%

impairment to the body as a whole (Guides, Table 3, p.

20).  I looked to Table 16 (Guides, p. 57) for guidance

and found that the injury and surgical repair left a

moderately severe effect upon his upper extremity almost

equal to that caused by the ulnar neuropathy to arrive

at this percentage.

          The claimant is entitled to permanent partial

disability benefits based upon a 30% permanent

anatomical impairment rating to the body as a whole,

which is the combined value of the 18% and 15% ratings

for each condition of the claimant, according to the

Combined Values Chart.  Guides, p. 322.

          Based upon the foregoing, I would award the

claimant permanent partial disability benefits based
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upon a permanent anatomical impairment rating of 30% to

the body as whole, based upon his ulnar neuropathy at

the elbow and his surgically corrected ulnar impaction

syndrome. 

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
                         PHILIP A. HOOD, Commissioner


