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OPINION AND ORDER

Respondent No. 1 appeals an administrative law judge’s

opinion filed August 9, 2012.  The administrative law judge

found that the claimant was permanently totally disabled. 

After reviewing the entire record de novo, the Full
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Commission reverses the administrative law judge’s opinion

that the claimant proved she was permanently totally

disabled.  The Full Commission finds that the claimant did

not prove she was permanently totally disabled in accordance

with the relevant statute, Ark. Code Ann. §11-9-519(e)(Repl.

2002).  In accordance with Ark. Code Ann. §11-9-522(b)(Repl.

2002), we find that the claimant proved she sustained wage-

loss disability in the amount of 40%.  

I.  HISTORY

Marsha Kim Brown, now age 55, testified that she was a

high school graduate.  Ms. Brown testified that she had

experience in vocational business management and had trained

to be a travel agent.  The claimant also went to beauty

school, learning to “cut hair, do nails.”  The claimant

testified that she had previously been an owner and overseer

of three restaurants.  The claimant later sold her

restaurants and became owner of a travel agency.    

The claimant testified that she became employed with

the respondent-employer in 2007.  The claimant described her

job duties for the respondents as customer service, food

preparation, clean-up, computer work, and training of new

hires.  The claimant testified that she was occasionally
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required to lift frozen foods weighing up to 75 pounds.  The

parties stipulated that the employment relationship existed

at all relevant times, and that the claimant was earning an

average weekly wage of $354.00.  The parties stipulated that

the claimant sustained a compensable injury to her low back

on May 18, 2007.  The claimant testified, “I was picking up

a box of frozen fish and I felt and heard my back pop.”      

Dr. D. Luke Knox performed surgery on February 19,

2008: “L3-L4, L4-L5, L5-S1 bilateral decompression hemi-

laminotomies with takedown from old epidural scar.”  The

post-operative diagnosis was “L4-L5 degenerative

spondylolisthesis associated with massive central disk

herniation with dysplastic spondylolisthesis at L5-S1 who

has dysplastic spondylolisthesis with L5-S1 with lumbar

instability.”  The claimant testified that Dr. Knox’s

surgery “definitely helped with the pain in the legs.  It

went all the way down my legs into my feet,” but “The pain

never really went away.”

The claimant testified that, following surgery, she

informed the respondents that she was leaving her employment

with them and was moving out of Arkansas to live with her

children.  The claimant began treating with Dr. James D.
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Cable in Plano, Texas on August 18, 2008.  Dr. Cable

reported that the claimant had sustained an abdominal hernia

during physical therapy.  Dr. Cable’s impression was “Low

back pain, status post L4-5 and L5-S1 decompression and

fusion with pedicle screws and posterior lumbar interbody

fusion, possible hardware pain....I am going to refer her to

Dr. Sandra Moore who is a general surgeon for evaluation and

treatment of the abdominal hernia.”  The record indicates

that the claimant underwent an abdominal hernia repair, and

that she continued follow-up treatment with Dr. Cable.  The

claimant received periodic injection treatment with a

physical medicine specialist beginning October 20, 2008.  

Dr. Cable noted on October 21, 2009, “She may have a

couple of part-time jobs lined up which is excellent.”  Dr.

Cable corresponded with a claims representative on November

13, 2009 and stated in part, “Ms. Brown has not reached

maximum medical improvement with respect to her work

injury....She does need assistance with pain management and

to try to get her off of her schedule II narcotics.  To that

end, I have recommended the pain program which would

hopefully allow her to reduce her dependency on the

analgesics, allow her to be more functional, and help her
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with her pain....She could return to work with some

restrictions.  She would be very limited in her bending,

lifting, standing, stooping, twisting, crawling, and

climbing.  I would limit her to 10 pounds lifting from waist

to shoulder with rare lift beyond that range.  She could

probably push/pull 20 pounds at most.  We have not done a

functional capacity evaluation on her to determine more

explicitly what her current safe limits are.  Until such

time as that can be accomplished, her current restrictions

noted above would be considered permanent.”

Dr. Cable noted on November 18, 2009, “The patient is

working 1 day a week.  She is not doing any lifting of any

significance, so that is good.”  Dr. Cable noted on January

14, 2010, “She is managing with her current medications

fairly decently....She is continuing to work light duty,

part time.”

Dr. Jack E. Zigler saw the claimant on March 29, 2011:

“She is status post a remote L4 to the sacrum fusion, I saw

her 3 years ago....In the interim, this past weekend, she

was involved in a motorcycle accident when the shock

absorber on her husband’s bike broke, threw her into a

grassy ditch.  She has some bruising but no new areas of
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pain....I do not see any significant acute changes from her

motorcycle accident and I believe that this injury just is a

contusion.”  

On April 11, 2011, Dr. Cable filled out a questionnaire

provided by the respondent-carrier.  Dr. Cable indicated

that the claimant had not reached maximum medical

improvement and that the claimant was not capable of

returning to work without restrictions.  Dr. Cable opined

that the claimant could return to work with restrictions

“but less than sedentary work.”    

Dr. J. Michael Calhoun corresponded with counsel for

the respondents on November 11, 2011:

I have recently performed an independent medical
evaluation on Ms. Brown....
Ms. Brown is a 54-year-old female who initially
injured her back in 2007 while lifting front boxes
of frozen food for a catering business.  She was
treated conservatively but ultimately underwent an
L4, L5, and S1 decompression and fusion under the
guidance of Dr. Luke Knox in February of 2008. 
The surgery helped her leg symptoms but not her
lower back pain.  That has continued
unabated....She is on chronic narcotics, including
OxyContin 80 mg every 8 hours and Percocet 10's
for breakthrough pain, as well as Adderall for
attention deficit disorder....

With regard to your specific questions outlined in
the August 31 letter, in essence Ms. Brown has
reached maximal medical improvement.  She will
require chronic narcotic medications and this is a
maintenance therapy.  In addition, she may require
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intermittent injections for exacerbations, but it
is difficult to ascertain whether this would
really be due to her previous injury or the
transitional zone at L3-4.  To further complicate
matters, she had a motorcycle accident prior to
the injections in May of this year.

Overall, I feel that no further surgical
intervention is warranted and feel comfortable
with saying that she is at maximal medical
improvement.

With regard to permanent partial impairment, she
has suffered a 13% impairment of the whole-person
in that she had a two-level fusion with
decompression, which would be 12% plus 1%.  

The parties stipulated that the claimant reached

maximum medical improvement on November 11, 2011, and that

the respondents accepted and were paying permanent partial

disability benefits based on a 13% rating to the body as a

whole.  

A pre-hearing order was filed on March 14, 2012.  The

claimant contended that she was entitled to permanent total

disability benefits.  The claimant contended in the

alternative that she was entitled to additional permanent

partial disability in the form of wage-loss benefits.  The

respondents contended that all appropriate benefits had been

and were continuing to be paid.  The respondents contended,

“Based on the claimant’s average weekly wage at the time of

her injury, it is respondents’ contention that the claimant
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should be able to find gainful employment making as much

money as she was at the time of her injury.  Nonetheless,

vocational rehabilitation was offered to the claimant on

January 4, 2012.  To date, she has not requested same. 

Respondent No. 1 contends the claimant is not entitled to

wage-loss disability and/or permanent and total disability

associated with her work-related injury.”

The parties agreed to litigate the following issues:  

1.  The claimant’s entitlement to permanent total
disability benefits or, in the alternative,
additional permanent partial disability benefits
in the form of wage-loss benefits.
2.  Fees for legal services.  

Tanya Rutherford Owen, Ph.D. provided a Vocational

Analysis on May 11, 2012.  Dr. Owen located a set of

“transferable skills occupations” for the claimant,

including Travel Agent, Reservations Agent, and

Receptionist.  Dr. Owen reported:

Ms. Brown currently resides with her daughter,
son-in-law and grandson in Plano, Texas....

After moving to Texas, she worked part-time as a
travel agent (353.167-10 GUIDE, TRAVEL L/6) at
Cruise Haven in Texas in 2010.  She booked
passengers for a cruise and took the group on a
cruise.  Her son assisted her with moving the
boxes of magazines for the cruise and assisted her
in delivering passenger tickets.  She worked from
her home and accompanied passengers on the cruise. 
Dr. Cable approved her working but advised her not
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to lift greater than 20 pounds.  She notes that
she worked approximately two hours per week and
she was paid commission ($756 plus a free cruise). 

At this time, Ms. Brown has permanent limitations
in bending, lifting, standing, stooping, twisting,
crawling and climbing.  As a result, she is
limited to primarily sedentary/light level work.

As a result of her work experience, Ms. Brown has
acquired skills that would transfer to work within
her physical limitations.  These transferable
skills occupations, with accompanying wage data,
are listed above.

When asked about participation in vocational
rehabilitation, Ms. Brown responded, “I would, but
I don’t see how I can do it.”  She notes her need
to sit and stand and at times lay down with
pillows under her feet and back as barriers to her
participation....

Ms. Brown’s previous positions have consisted of
light and medium level work.  She now has
limitations to sedentary work level.  She cannot
return to previously held occupations as they were
performed.  However, utilizing her transferable
skills, there are jobs that are available, for
which she would qualify given her age, education
and work experience.  These vocational options are
outlined in this report.  

From a review of records, Ms. Brown earned $7.50
per hour at Pass the Plate.  Utilizing her
acquired skills, she is eligible for sedentary
level work paying $8.50-$11 per hour.      

A hearing was held on July 11, 2012.  The claimant

testified that Dr. Cable had prescribed Oxycontin, Tramadol,

Zanaflex, Mobic, and Ambien.  The claimant testified that

she took up to eight doses of Oxycontin daily.  The claimant
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testified that she continued to suffer from pain in her

lower back, middle back, and buttocks, and that she suffered

from insomnia as a result of the pain.  The claimant

testified that she had difficulty with standing, sitting,

walking, lifting, and carrying.  The claimant testified that

she did not believe she was able to return to full-time

employment.  

Tanya Rutherford Owen testified for the respondents:

Q.  Would you tell us about the transferable
skills that Ms. Brown would have?

A.  Sure.  Basically what I did is looked at her
work background within the last 15 or so years.  I
factored in a limitation to sedentary level work
and as a result identified three different areas
of occupations that I think would be both
physically appropriate and she would have the
skills to do, and those include work as a travel
agent, which is sedentary work; reservations
agent, which is sedentary; and also work as a
receptionist, which is sedentary....

Q.  On page 11 you’ve also identified some
rehabilitation options for Ms. Brown.  Can you
tell us about them?

A.  Sure.  She’s actually eligible for two
different rehabilitation programs that I know of;
one of which is through her state department of
rehab.  Because she is a social security recipient
she can get what they call ticket to work
services, so she should have been assigned a
ticket that she can then take to her local rehab
agency, and they would provide rehab services. 
And while I can’t give an opinion on exactly what
she’d be approved for, it’s usually retraining and
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job placement, those sorts of things.  The second
option is through Experience Works but because of
her age - you have to be 55 or older.  You can
qualify for retraining.  The way Experience Works
does it is they put you in an agency, that agency
trains you, and then they provide job placement
services.  So those are the two that I know of
that she would qualify for.  And that’s not - I
mean she could use those in Texas, but she can use
those anywhere.  

Q.  What is the result of your analysis?  What in
summary do you feel about her returning to work
ability?

A.  Well, the best that I can see, the doctor has
given her sedentary, you know, kind of limited
light level work restrictions, so within those
there’s certainly sedentary jobs that she could
do, given the fact that she’s done skilled work in
the past, that she has computer skills, that she
has management skills, and those jobs pay - I
think she could earn what she was earning at the
time of injury.

Ms. Owen agreed on cross-examination that she had not

spoken with the claimant and had not contacted the claimant

regarding job-placement assistance.          

An administrative law judge filed an opinion on August

9, 2012.  The administrative law judge found that the

claimant proved she was permanently totally disabled.    

The respondents appeal to the Full Commission.

II.  ADJUDICATION

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to
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earn a livelihood.  Cross v. Crawford County Mem. Hosp., 54

Ark. App. 130, 923 S.W.2d 886 (1996).  In considering claims

for permanent partial disability benefits in excess of the

employee’s percentage of permanent physical impairment, the

Commission may take into account, in addition to the

percentage of permanent physical impairment, such factors as

the employee’s age, education, work experience, and other

matters reasonably expected to affect her future earning

capacity.  Ark. Code Ann. §11-9-522(b)(1)(Repl. 2002).

The dissent contends that the claimant is permanently

totally disabled as a result of the compensable injury. 

“Permanent total disability” means inability, because of

compensable injury, to earn any meaningful wages in the same

or other employment.  Ark. Code Ann. §11-9-519(e)(1)(Repl.

2002).  The burden of proof shall be on the employee to

prove inability to earn any meaningful wage in the same or

other employment.  Ark. Code Ann. §11-9-519(e)(2)(Repl.

2002). 

An administrative law judge found in the present

matter, “2.  Claimant has met her burden of proving by a

preponderance of the evidence that she is permanently

totally disabled as a result of her compensable injury.” 
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The Full Commission does not affirm this finding.  The

claimant is relatively young, only age 55, and is a high

school graduate.  The claimant’s testimony indicated that

she possesses above-average intelligence and a favorable

personality.  The claimant has been employed in a number of

different occupations.  The claimant has worked as an

owner/operator of several restaurants and a travel agency. 

The claimant became employed with Pass Your Plate in 2007, a

position which required occasional heavy lifting.  The

parties stipulated that the claimant sustained a compensable

injury to her low back on May 18, 2007.  The claimant

testified that she felt and heard her back “pop” as the

result of a lifting incident.  

Dr. Knox performed surgery on the claimant’s lumbar

spine in February 2008.  The claimant testified that she

benefitted from surgery but continued to suffer with chronic

pain.  The claimant voluntarily left her work with the

respondent-employer and relocated to Texas, where she began

treating with Dr. Cable in August 2008.  Dr. Cable noted in

October 2009 that the claimant was looking for part-time

work, a development Dr. Cable described as “excellent.”  Dr.

Cable assigned work restrictions in November 2009.  These
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restrictions included limitations in bending, lifting, and

standing.  Dr. Cable reported in November 2009 and January

2010 that the claimant was working part-time, light duty. 

The record and the claimant’s testimony indicate that the

claimant arranged and managed a Caribbean cruise for several

individuals and even participated in the cruise herself.     

On April 11, 2011, Dr. Cable informed the respondents

that he did not think the claimant had yet reached maximum

medical improvement.  Dr. Cable opined that the claimant

could return to work with restrictions “but less than

sedentary work.”  The Commission has the authority to accept

or reject a medical opinion and the authority to determine

its probative value.  Poulan Weed Eater v. Marshall, 79 Ark.

App. 129, 84 S.W.3d 878 (2002).  In the present matter, the

Full Commission does not interpret Dr. Cable’s April 11,

2011 note to indicate that the claimant is physically unable

to earn any meaningful wages in the same or other

employment.  The evidence instead demonstrates that

appropriate gainful and productive employment is available

for the claimant within her permanent physical restrictions. 

Dr. Cable opined on November 13, 2009 that the claimant was

physically able to return to restricted work, and Dr. Cable
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reported that the claimant had actually returned to part-

time restricted work.  In addition, the claimant testified

that she was able to arrange a cruise for a company and took

part in the cruise herself.  Tanya Rutherford Owen reported

that occupations were available for the claimant within the

claimant’s permanent restrictions.  Dr. Owen credibly

testified that she had located appropriate work for the

claimant and also testified regarding available training and

rehabilitation options that the claimant could utilize.

In considering the relevant statute pertaining to

permanent total disability benefits, that is, Ark. Code Ann.

§11-9-519(e)(Repl. 2002), we find that the claimant did not

prove that she was unable to earn any meaningful wages in

the same or other employment.  Nor did the claimant prove

that her reliance on prescription narcotic medication is an

impediment to a return to productive appropriate employment. 

We reiterate Dr. Cable’s note on January 14, 2010 that the

claimant was managing her medications and “is continuing to

work light duty, part time.”  Although the claimant

testified that she was now taking up to eight doses of

Oxycontin on a daily basis, there is no opinion of record

from any treating physician which states that the claimant
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is unable to perform appropriate work because of her

reliance on prescription narcotic medication.  The claimant

did not prove, in accordance with Ark. Code Ann. §11-9-

519(e)(Repl. 2002), that she was permanently totally

disabled.      

  The respondents assert that the evidence does not

support an award of any wage-loss disability.  Nevertheless,

we note that Dr. Calhoun assigned the claimant a 13%

permanent anatomical impairment rating on November 11, 2009. 

The respondents have accepted and paid the 13% permanent

impairment rating.  The evidence demonstrates that, because

of her stipulated compensable injury, the claimant is now

unable to lift weights up to 75 pounds for the respondents. 

Dr. Cable has assigned significant permanent physical

restrictions.  Taking into account the claimant’s age,

education, work experience, and permanent physical

restrictions, in accordance with Ark. Code Ann. §11-9-

522(b)(Repl. 2002), the claimant proved that she sustained

wage-loss disability in the amount of 40%.  

Based on our de novo review of the entire record,

therefore, the Full Commission finds that the claimant

proved she sustained wage-loss disability in the amount of
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40% in excess of her 13% permanent anatomical impairment. 

The claimant did not prove that she was permanently totally

disabled in accordance with the relevant statute, Ark. Code

Ann. §11-9-519(e)(Repl. 2002).  The claimant proved that the

May 18, 2007 compensable injury was the major cause of her

13% anatomical impairment and 40% wage-loss disability.  The

claimant’s attorney is entitled to fees for legal services

in accordance with Ark. Code Ann. §11-9-715(a)(Repl. 2002). 

For prevailing in part on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of five

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b)(Repl. 2002).  

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

                                                       
                        KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion. After a de novo review of the record, I find the
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claimant has proved she is unable to return to work;

therefore, the appropriate benefits to be awarded are

permanent and total disability benefits. 

          While the analysis required in a claim for

permanent and total disability is similar to that conducted

to determine wage-loss disability, it is not the same.  See

Rutherford v. Mid Delta Community Services, Inc., 102 Ark.

App. 317, 285 S.W.3d 248 (2008).  Wage-loss disability is

defined as the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Lee

V. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d 449

(2005).  In determining wage-loss disability, in addition to

the percentage of permanent physical impairment, the

Commission may take into consideration such factors as the

claimant’s age, education, work experience, and other

matters reasonably expected to affect his or her future

earning capacity.  Ark. Code Ann. §11-9-522 (b)(1).  Such

other matters include motivation, post-injury income,

credibility, demeanor, and a multitude of other factors. 

Glass v. Edens, 233 Ark. 786, 346 S.W.2d 685 (1961). 

Permanent total disability is defined as inability, because

of compensable injury or occupational disease, to earn any
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meaningful wages in the same or other employment.  Ark. Code

Ann. §11-519 (e)(1).  The burden of proof shall be on the

employee to prove inability to earn any meaningful wage in

the same or other employment.  Ark. Code Ann. §11-519

(e)(2).  The same factors considered when analyzing wage-

loss disability claims are usually considered when analyzing

permanent and total disability claims.  See Ark. Code Ann.

§11-9-519 (c); Rutherford, Supra.  However, the actual

statutory analysis required of the fact finder is not the

same.  For wage-loss disability, the relevant inquiry, based

on Ark. Code Ann. §11-9-522, is: “To what extent has the

claimant’s compensable injury affected his or her ability to

earn a livelihood?”  For permanent total disability, the

relevant inquiry, based on Ark. Code Ann. §11-9-519 is: “Has

the claimant proved by a preponderance of the evidence the

inability to earn any meaningful wage in the same or other

employment?” 

          Here, the claimant is 55 years old.  She is a high

school graduate and has a certificate from beauty school and

a certificate from a travel agency school.  The claimant

also testified that she has some training in business

management.  The claimant testified that her travel agent
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certificate is current and allows her to file reports with

the Airlines Reporting Commission, book travel, and she is

proficient in Apollo.  Apollo is a program which allows

travel agents to book airline reservations, hotels, and

cars.  Apollo is a program associated with certain airlines,

while SABER is another program.  The claimant testified that

she does not have any training in SABER and that program

allows the travel agent to book airline reservations,

hotels, cars, etc., with other entities such as American

Airlines.

          The claimant’s prior jobs have included work at

Silver Dollar City in the saloon show and as a park tour

guide.  Claimant also worked at the Diet Center in

Independence, Kansas, and owned and operated three different

restaurants in Texas.  Claimant also worked at a travel

agency where she supervised nine employees and organized

trips for groups and accompanied the groups on those trips. 

Claimant testified that she has not worked at the travel

agency since 1996 or 1997.  As previously noted, claimant

began working for respondent in 2007.

          The claimant had a prior injury to her low back

which resulted in surgery at the L5-S1 level in 1999.  For
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her most recent injury, claimant has been assigned a 13%

permanent physical impairment rating by Dr. Calhoun. 

However, Dr. Calhoun did not indicate whether or not

claimant suffered from any physical restrictions.  After my

review of the claimant’s testimony, which I find to be

credible, as well as the remaining evidence presented in

this case, I find that the claimant does have physical

limitations in her ability to return to work.

          In support of their contention that claimant is

capable of returning to work at a sedentary-type job such as

a travel agent, respondent relies upon the opinion of Tanya

Owen, a vocational rehabilitation counselor.  Ms. Owen

prepared reports and testified at the hearing.  It was Ms.

Owen’s opinion that, if claimant was capable of performing

sedentary-type work, claimant had the appropriate skills to

work as a travel agent, reservations agent, or as a

receptionist.  Ms. Owen testified that her analysis was

based upon restrictions contained in Dr. Cable’s report of

November 13, 2009.  In a report of that date, Dr. Cable

placed certain restrictions on the claimant’s ability to

return to work.  He indicated that the claimant would be

limited in her ability to bend, lift, stand, stoop, twist,
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crawl, and climb.  He indicated that claimant would be

limited to lifting 10 pounds from waist to shoulder, with a

rare lift beyond that range.  He also noted that the

claimant could probably push/pull 20 pounds at most. 

Furthermore, he noted that claimant had not undergone a

functional capacities evaluation and, until such time as

that evaluation was performed, her restrictions would be

considered permanent.  Dr. Cable’s letter setting forth

these restrictions also contains a notation from him

indicating that claimant had not yet reached maximum medical

improvement.  In fact, these restrictions were assigned by

Dr. Cable almost two years before Dr. Calhoun opined that

claimant had reached maximum medical improvement.

          More importantly, claimant subsequently developed

additional complaints and Dr. Cable placed more stringent

restrictions on claimant’s ability to return to work.  In a

report dated March 30, 2011, in response to questions posed

by the respondent, Dr. Cable again indicated that claimant

had not yet reached maximum medical improvement, but he

anticipated that she would do so within six months.  Dr.

Cable indicated that claimant was not capable of returning

to work without restrictions and, in response to the
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question of whether claimant could return to work with

restrictions, Dr. Cable stated: “Yes, but less than

sedentary work.” [Emphasis added.] This is the last

restriction contained in the medical records with regard to

claimant’s ability to return to work.  Ms. Owen admitted at

the hearing that all the positions she identified for

claimant were sedentary positions and that someone

restricted to less than sedentary work would not qualify for

those positions and that someone with those restrictions

would not be able to find gainful employment because she was

not aware of any jobs that were less than sedentary.

          I find, as did the Administrative Law Judge, that

the claimant is not capable of performing sedentary work, as

indicated by her unsuccessful effort to return to work as a

travel agent.  The claimant testified that she attempted to

return to work as a travel agent after a discussion with Dr.

Cable.  She testified that she attempted to put together a

cruise for a group and that this included making a

presentation to the group.  In order to make this

presentation, claimant had to have help from her son who

carried her books and all of her equipment.  The claimant

testified that she booked 16 or 17 cabins for this cruise
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and that this process took approximately 10 hours to perform

on a computer.  In order to do this, claimant had to work at

home and was able to take breaks to sit or lay down as

needed.  She testified that she was only able to perform the

work because she was able to do it at home and on her own

time.  A requirement for this activity was that claimant go

on the cruise herself.  The claimant testified that she was

required to book excursions for the group and set up dining

arrangements.  Also, if someone in the group had a problem,

she had to handle it.  The claimant testified that she could

not go on the excursions with the group as required and was

not able to be at dinners with the group as required.  She

also testified that she had to take her son on the cruise to

help her perform her duties.

          Based upon the claimant’s credible testimony, I

find that the claimant is not capable of returning to work

as a travel agent, as evidenced by her unsuccessful attempt

to perform that job.  The claimant was certainly motivated

to make an effort to return to work, but was able to do the

job only with help from her son and because she was able to

perform the work at home on her own time.  Even then, the

claimant was unable to fulfill all of the job obligations
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such as accompanying the group on excursions and at dinner. 

Furthermore, the claimant could not perform this job without

the help of her son.  Based upon the claimant’s unsuccessful

attempt to return to work, I find that claimant’s ability to

return to work is limited to less than sedentary work as

noted by Dr. Cable in his report of March 30, 2011.

          Additionally, the claimant testified that, while

the surgery alleviated the pain in her legs, she still

suffers from pain in her low back and hips.  She testified

that she has difficulty sleeping at night and that she can

only stand 15-30 minutes without pain.  She has pain in her

hips when she walks and can only walk about a block.  The

claimant takes various narcotic pain medications.  In fact,

Dr. Calhoun indicated that claimant “will require chronic

narcotic medications” and “intermittent injections for

exacerbations.”  As such, I find that the claimant suffers

from chronic pain which must be considered.  See Whitlatch

v. Southland Land & Development, 84 Ark. App. 399, 141

S.W.3d 916 (2004).  The majority notes that the claimant

takes up to eight doses of Oxycontin a day, yet finds that

she is capable of returning to work.  I cannot find that a
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job exists that a person taking such a large quantity of

heavy narcotic could perform.

          In conclusion, I find that claimant is permanently

totally disabled as a result of her compensable injury. 

While claimant does have job skills which would normally be

transferrable, based upon claimant’s continued problems and

her need for chronic medications, as well as intermittent

injections for exacerbations, it does not appear that

claimant is capable of performing even a sedentary-type job. 

As such, I find that the claimant is permanently and totally

disabled.

          For the aforementioned reasons, I must

respectfully dissent.

______________________________
PHILIP A. HOOD, Commissioner


