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Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed August 1, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on April 25, 2012, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.
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2. By agreement of the parties, respondent #1 is
dismissed as a party to this claim.

3. Claimant has failed to prove by a preponderance of
the evidence that she suffered a compensable
injury while employed by respondent.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

proved that she sustained a compensable injury and is entitled to

Ark. Code Ann. §11-9-505(a) benefits.

History

The claimant is a 56-year-old woman who began working

as a custodial worker for the respondent in June 2006.  Beginning

on June 1, 2007, she was exposed to injurious chemicals while

working for the respondent.  She continued to work for the

respondent after the exposure and was continuously exposed to

chemicals until February 12, 2008.

In June of 2007, the claimant was participating in a

massive cleaning of the school.  The claimant testified that, on

June 1, 2007, she was cleaning a bathroom that had a black mold

problem.  The claimant testified that her supervisor had already

applied cleaning chemicals before she entered the bathroom.  She

stated that, when she entered the bathroom, she immediately felt

the cleaning fumes hit her face and lungs.  The claimant

explained that she opened the windows and turned on the air

conditioner in an attempt to disburse the fumes.  After going

outside to get some fresh air, she went back to clean.  Shortly

after beginning to clean, she experienced dizziness, shortness of
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breath, and felt like she was losing the ability to focus.  She

then called Mr. Earl Duley, her supervisor, to explain the

situation to ask him if she could stop cleaning until the fumes

dissipated.  Mr. Duley told her she needed to stay and keep

working.  The claimant testified that she was exposed to the

toxic fumes for approximately two hours.  The claimant testified

that she finished her work shift that day but, by the next day,

she had to be taken to the emergency room by her husband because

she was dizzy and was having difficulty breathing.  She brought a

note to work from her physician restricting her from any exposure

to chemicals.  She was seen numerous times at Hasting Indian

Hospital over the next three years for related breathing issues. 

She also continued to work for the respondent in the same

position, although she was to have no exposure to chemicals as

recommended by her physicians.  However, she was kept in the same

cleaning position with daily chemical exposure.  On February 12,

2008, she was terminated because she could not work around the

chemicals.  The claimant testified that there were other

positions available that did not require exposure to chemicals,

but she was not offered any of those positions.

Compensability

The claimant proved by a preponderance of the evidence

that she suffered an injury when exposed to chemicals during a

specific incident.  As such, the factors for a specific incident
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injury apply to this claim.  For the claimant to establish a

compensable injury as a result of a specific incident which is

identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002),

must be established: (1) proof by a preponderance of the evidence

of an injury arising out of and in the course of employment; (2)

proof by a preponderance of the evidence that the injury caused

internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in Ark. Code

Ann. §11-9-102(4)(D), establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a

specific incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App.

126, 938 S.W.2d 876 (1997).

Here, the preponderance of the evidence supports the

fact that the claimant suffered an injury to her respiratory

system on June 1, 2007, when she was cleaning the fume-filled

bathroom.  There was no evidence submitted that the claimant had

ever had any lung problems before the chemical exposure at work

and, as she explained, she had never had any sensitivity to any

chemicals before this exposure at work.  After her exposure to

the high concentration of bleach and the chemical was, “Gone”,

the claimant clearly had problems with her lungs.  The Hastings
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Indian Hospital note dated June 1, 2007 states that she is not to

be exposed to chemicals.  She took that note to her employer and

she was not provided with a position in accordance with the

restrictions recommended by her physician.  On June 15, 2007, a

Hastings Indian Hospital note states that the claimant was

exposed to chemicals at work, and she was prescribed medication

and an inhaler for her breathing problems.  Another work note was

taken to the respondent stating that the claimant should only

perform tasks that did not contain bleach products or cleaning

products.  The claimant was seen at the hospital numerous times

in 2007 through 2010 in relation to her chemical exposure.  It is

apparent from the totality of the medical records that she is

suffering from respiratory problems.  I find that the exposure to

the chemicals in the bathroom on June 1, 2007 caused the

claimant’s numerous symptoms and respiratory problems.

In his December 10, 2010 note, the claimant’s

physician, Dr. Charles Pradieu, stated:

Ms. Buffington was seen in ER on June 15,
2007 due to shortness of breath.  PT claims
that she was exposed to mixed chemicals at
work-she has had swollen eyes and wheezing
and chest tightness.  Per her triage sheet,
Pt was treated and released.  PT has had some
asthma related symptoms and occasional
wheezes.

Dr. Pradieu opined that the claimant has had some

asthma and related symptoms because of the chemical exposure.  In
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February of 2008, the claimant had a biopsy, which found a

granuloma formation.  There is no mention of this in any medical

records before the time of the exposure.  In the Hastings record

dated February 22, 2008, it states, “Asthma-structural lung

damage with fibrosis.”  There is nothing in the record stating

that the claimant had any lung problems before her exposure to

the chemicals at work.  On April 11, 2008, the Hastings report

states that the claimant is suffering from pulmonary fibrosis and

points out that she works with chemicals.  There was no

indication of pulmonary fibrosis before her exposure to chemicals

at work.  There is no evidence at all in the record that the

claimant had any of the problems mentioned herein before she

started to work for the respondent.  As such, I find that the

claimant has proved by a preponderance of the evidence that she

sustained a compensable injury.

Ark. Code Ann. §11-9-505(a) Benefits

I find that the claimant is entitled to benefits under

Ark. Code Ann. §11-9-505(a).  The statute provides:

Any employer who without reasonable cause
refuses to return an employee who is injured
in the course of employment to work, where
suitable employment is available within the
employee’s physical and mental limitations,
upon order of the workers’ compensation
commission and in addition to other benefits,
shall be liable to pay to the employee the
difference between benefits received and the
average weekly wages lost during the period
of the refusal, for a period not exceeding
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one (1) year.

To meet the requirements of this statute, an employee

must prove by a preponderance of the evidence (A) that he

sustained a compensable injury; (B) that suitable employment

which is within his physical and mental limitations is available

with the employer; (C) that the employer has refused to return

him to work; and (D) that the employer’s refusal to return him to

work is without reasonable cause.  Roark v. Pocahontas Nursing

and Rehabilitation, 95 Ark. App. 176, 235 S.W.3d 527 (2006);

Torrey v. City of Fort Smith, 55 Ark. App. 226, 934 S.W.2d 237

(1996).

There was suitable employment that the employer could

have offered the claimant after she sustained her compensable

injury.  The claimant testified at the hearing that she

understood from speaking with Mr. Darrin Coon, Chief Human

Resources Officer, that there was a position that would be within

the January 30, 2008 restrictions requiring a non-chemical

environment.  This position would require only vacuuming and

washing windows.  The claimant was not offered this position, and

soon after this conversation, she was told that no position was

open within her restrictions.  The claimant was terminated.

There were also many jobs discussed at the hearing,

including administrative positions that could have been offered

to the claimant, but were not.  Mr. Coon stated that, when he
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spoke to the claimant about administrative positions, she did not

seem interested.  When questioned at the hearing, the claimant

testified that she would have been interested in an

administrative position, and was not aware of any attempts to

find her a position at the campus.  The only position she

remembers discussing with him required vacuuming, windows, and

trash.  Mr. Coon also did not provide any job descriptions to the

claimant regarding what positions she might apply for in the

future.  She clearly had the credentials to do administrative-

type work, as she had worked in the past receiving rents, making

receipts, answering phones, using a printer, copier, and fax

machines at a mobile home park.  She was never given the

opportunity to see if she did qualify for any of the other

numerous non-chemical jobs on campus.  Therefore, I find that the

respondent refused to return the claimant back to work and said

refusal was without reasonable cause.  As such, the claimant is

entitled to benefits under Ark. Code Ann. §11-9-505(a).

For the aforementioned reasons, I must respectfully

dissent.

                                   
PHILIP A. HOOD, Commissioner


