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OPINION AND ORDER

The respondents appeal an administrative law judge’s

opinion filed June 3, 2013.  The administrative law judge

found that the claimant sustained 25% anatomical impairment

and 50% wage-loss disability.  After reviewing the entire

record de novo, the Full Commission finds that the claimant

proved he was entitled to 25% permanent anatomical

impairment and 20% wage-loss disability.    
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I.  HISTORY

Ronald Briscoe, age 42, testified that he was a high

school graduate and did not have any college credits.  Mr.

Briscoe testified that he worked as an “electrical helper”

following high school graduation, which job required digging

ditches, climbing ladders, and dragging wire.  The claimant

was then employed for 10 years as a route driver for a soft

drink bottler.  The claimant thereafter owned a feed and

farm supply store for approximately four years.  The

claimant testified that all of his previous employment had

required manual labor.      

The claimant testified that he held a Class A

Commercial Driver’s License, and that he became employed as

a transport driver for the respondent-employer, Hiland

Dairy, in about November 2008.  The parties stipulated that

the claimant sustained a compensable injury on August 11,

2010.  The claimant testified, “I was loading some empty

milk crates from one empty trailer to back to my truck.  Not

sure what happened to the dock plate.  I just really do not

know, but I fell roughly around five feet[.]”  Dr. Reza

Shahim began treating the claimant on August 13, 2010: “Mr.

Briscoe presented with a spinal cord injury T12 fracture
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angulation.  I have explained to him that he may require a

second stage anterior fusion.  Surgery may not improve him

neurologically.  He may be left with permanent neurological

symptoms and bilateral leg weakness.  There is a chance of

worsening with surgery.  Since he has had progression of

angulation, I have recommended to him to stabilize him

posteriorly.”  Dr. Shahim performed surgery on August 13,

2010: “1.  Thoracic laminectomy at T12.  2.  Posterior

instrumentation at T10 through L1 with Stryker pedicle screw

system.  3.  Posterior fusion from T10 to L1 with

posterolateral decortication and fusion at T10, 11, and L1

using a combination of local autologous bone graft, bone

marrow aspirate from iliac crest through a separate

incision, and allograft bone chips.  4.  Interpretation of

localizing fluoroscopy.  5.  Open reduction of the

angulation and fracture at T12.”  The pre- and post-

operative diagnosis was “T12 compression fracture with

spinal cord injury, bilateral leg weakness.”  

A CT of the claimant’s thoracic spine was taken on

September 30, 2010, with the impression, “1.  Unchanged

moderate anterior wedge compression fracture at T12.  There

has been interval posterior instrumented fusion extending
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from T10 to L1.”  Dr. Shahim noted on January 5, 2011, “Mr.

Briscoe underwent a posterior thoracic fusion for a T12

fracture.  He has done well since the surgery.  He says his

pain is improving.  His hip and leg symptoms have also

improved, but he still has intermittent numbness and

tingling in the left foot and posterior aspect of the left

leg....I suspect that Mr. Briscoe will need to be off work

another three to four months.  At that point, he will need

to have a Functional Capacity Test done on deciding whether

or not he is able to return to full duty.”  Dr. Shahim

continued to provide follow-up treatment.    

The claimant participated in a Functional Capacity

Evaluation on June 3, 2011:

Mr. Ronald Briscoe completed functional testing on
this date with reliable results.  Overall, Mr.
Briscoe demonstrated the ability to perform work
in the LIGHT classification of work as defined by
the US Dept. of Labor’s guidelines over the
course of a normal workday with limitations as
noted above.

Dr. Shahim reported on June 6, 2011, “I obtained

multiview flexion/extension x-rays of the lumbar spine which

shows a stable posterior thoracolumbar instrumented fusion. 

The instrumentation appears stable.  The fracture has not

changed in dimensions and the collapse of the vertebrae has
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not changed.  T12 has lost at least 50 percent of his

anterior height....The patient has had a Functional Capacity

Test that shows that he could return to light duty.  I think

that is reasonable.  I doubt that he will be able to perform

heavy manual labor for another year.  I’m supportive of him

returning to light duty.  We’ll release him at this point. 

We will give him Neurontin and Flexeril....”  

Dr. Shahim noted on October 17, 2011, “Mr. Briscoe has

lumbar radiculopathy.  He has had a burst fracture in the

thoracic spine requiring posterior thoracic fusion.  He is

having more pain along the instrumentation and just below

the instrumentation with some symptoms radiating into the

legs.  He’s had the leg symptoms off and on since the

injury....I reviewed multiview flexion/extension x-rays

shows a stable instrumented fusion in the thoracolumbar

junction.  The patient does have adjacent level disease in

the lumbar spine and there is some evidence of bone

absorption minimally above the pedicle screw at the L1-

level.  He has loss of vertebral height of more than 50

percent at the T12 level.”  

An MRI of the claimant’s lumbar spine was taken on

November 14, 2011:
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1.  Unchanged chronic compression at T12.
2.  Fusion from T10 to L1 with posterior
instrumentation.
3.  No evidence of canal stenosis or nerve root
impingement within the lumbar spine.  

Dr. Shahim noted on November 14, 2011, “MR of the

lumbar spine shows a stable fracture at T12 which has mostly

healed.  There is inflammatory changes around the hardware,

particularly at the L1-2 facet level....The patient may have

hardware loosening and may require pedicle screw removal at

some point.”  

Dr. Shahim performed additional surgery on March 27,

2012: “1.  Exploration of fusion at T10 to L1, removal of

Stryker instrumentation hardware from T10 to L1. 

Interpretation of localizing fluoroscopy.  The

posterolateral bony fusion at T10-11, T11-12, T12-L1 using a

combination of local autologous bone graft, allograft bone

chips, bone marrow aspirate from iliac crest through a

separate incision.”  The pre- and post-operative diagnosis

was “T12 burst fracture status post thoracolumbar fusion,

prior fusion at T10 to L1.”

Dr. Shahim continued to provide follow-up treatment and

noted on June 13, 2012, “The patient is status post hardware

removal for thoracolumbar instrumented fusion.  He is doing
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better.  He says his back and hip symptoms have improved

since the hardware was removed.”    

Dr. Shahim reported on November 1, 2012:

The patient has lumbar radiculopathy.  He has
lower back, left hip and left leg pain.  He has
had a thoracic fusion for a fracture.  Overall his
leg symptoms are stable.  He does have numbness
and tingling in the left leg, which he’s had since
the time of the injury, most likely due to the
cord injury and nerve root injury.  His
instrumentation has been removed.  He does have
facet arthropathy at the adjacent levels with
pain....

RECOMMENDATIONS: I believe the patient is at
maximum medical improvement at this point.  His
Functional Capacity test shows light duty
restrictions.  I agree with that, and he may start
light duty at any point.  I suspect that he will
require future treatment.  He may benefit from
radiofrequency to treat some of the back and hip
symptoms, but I would wait until he has worsening
of his symptoms.  

I have refilled his Lyrica and Flexeril.  We’ll
follow up with the patient in a few months.      

The parties stipulated that the claimant’s healing

period ended on November 1, 2012.

Dr. Wayne L. Bruffett provided an Independent Medical

Evaluation on November 12, 2012:

Mr. Briscoe is referred to me for an independent
medical examination.  I think the primary request
for this IME is a calculation of an impairment
rating for him.  
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Mr. Briscoe gives a history of a work-related
injury that occurred back in August of 2010.  He
was transferred to Arkansas Surgical Hospital and
has posterior spinal fusion performed by Dr.
Shahim.  He was followed by Dr. Shahim, and
imaging revealed some lucency around his
instrumentation and possible hardware loosening. 
He, therefore, underwent this revision procedure
with removal of the instrumentation and re-bone-
grafting with allograft bone and bone marrow
aspirate.  He subsequently has been followed and
treated non-operatively.  He had an MRI scan done
on 08/30/2012, which showed his fracture to be
stable.  Nerve conduction study of the lower
extremities was normal on 08/23/2012.

He has rather chronic pain in his back and
somewhat in his hips and legs....

His CT scan from before his hardware removal is
reviewed.  I also reviewed his MRI scans and
lumbar x-rays ordered, obtained and interpreted
today.  He has evidence of his chronic deformity
at T12 and some degree of thoracolumbar kyphosis.  

Dr. Bruffett’s impression was “Status post posterior

spinal fusion with instrumentation for a T12 fracture and

subsequent hardware removal and re-bone-grafting.  PLAN: I

told Mr. Briscoe that he is probably at a point of maximum

medical improvement, and he agrees with this.  Based on the

American Medical Association Guides to the Evaluation of

Permanent Impairment, 4th Edition, I would assign him an

impairment rating of 16% of the whole person.  This is based

on his one-level fusion with two additional levels and his

subsequent additional surgery.”    
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The parties stipulated that “the respondents accepted

liability for permanent partial disability in the amount of

16% to the body as a whole.”  The claimant agreed on cross-

examination that he was receiving bi-weekly benefits based

on Dr. Bruffett’s 16% impairment rating.    

Melinda Cox, a Vocational Case Manager for Corvel,

provided a Vocational Evaluation Report on November 29,

2012.  Melinda Cox stated in part, “Dr. Shahim reported on

11/1/12, that he agrees with the FCE results and claimant is

restricted to light duty.”  Ms. Cox identified a number of

potential Vocational Options in occupations such as

Dispatcher, Switchboard Operator, Telephone Operator,

Receptionist, and Wire Transfer Clerk.  Ms. Cox concluded,

“Claimant explained that he wanted to go back to work in

some capacity as he has worked all his life.  Stated that he

is unsure of what is out there or what he would like to do

within his permanent restrictions of Light Duty.  Explained

that he is a little nervous about getting a job that

requires him to be in an office as he has always worked

outside and ‘on the move.’  Claimant would like to learn

more about what jobs are in his restrictions and his

interests.”  
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Melinda Cox recommended, “1.  Contact Arkansas

Rehabilitation Services to schedule an initial evaluation. 

Arkansas Rehabilitation Services will help with vocational

testing as well as interest inventory.  2.  Contact adjuster

for service provision.”  The claimant testified that he had

not spoken with Melinda Cox since their initial meeting.  

Dr. Shahim reported on January 2, 2013:

The patient is status post prior thoracic T12
fracture with a spinal cord injury with left sided
neuropathy and weakness.  He has undergone prior
hardware instrumentation and subsequent hardware
removal.  He has improved but has residual
symptoms on the left side.  He says now that his
right sided symptoms have also worsened
recently....

RECOMMENDATIONS: The patient’s impairment rating
for thoracic fracture with residual symptoms with
myelopathy is 25 percent impairment of the whole
person.  He may need to be evaluated by Rehab
Medicine for further impairment rating.  I have
recommended a follow up MRI of the thoracolumbar
junction since he has some worsening of his
symptoms.  We’ll follow up with him after that.  I
have refilled his Lyrica .  I think he will have
permanent residual symptoms related to spinal cord
injury.

    
A pre-hearing order was filed on February 25, 2013. 

The claimant contended that he had sustained a permanent

anatomical impairment of “25% to the body as a whole instead

of only 16%.  Further, the claimant contends that if the

respondents do not accept liability for the 25% permanent
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impairment within 30 days, they will have controverted any

permanent impairment over and above the 16%.  The claimant

contends that he is entitled to permanent disability greatly

in excess of the impairment rating.”  The respondents

contended that “the claimant has a 16% permanent impairment

rating.  A rating was requested from Dr. Shahim but never

received.  The 16% has been accepted and is being paid.  The

claimant reached maximum medical improvement on November 1,

2012.  The respondents will offer vocational

rehabilitation/job placement.  There should be no wage

loss.”  

The parties agreed to litigate the following issues:

1.  The extent of permanent disability for wage
loss.
2.  Attorney’s fees.  

A hearing was held on March 5, 2013.  The claimant

testified that his compensable injury prevented him from

participating in activities such as driving an all-terrain

vehicle, playing basketball, and riding horses.  The

claimant testified that he was physically unable to resume

employment as a transport driver for the respondents: “The

physical demands of it would have - you have to do more

than, I think, 50 pounds - you have to pull milk, drag milk. 
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Of course, now, they might have got some power jacks, but

you have to have a hand jack and pull pallets of milk that

weighed probably at least [a] ton.”  The claimant testified

that he had been prescribed three daily medications as a

result of his compensable injury, which were Flexeril,

Lyrica, and Gapapentin.  The claimant testified that he

suffered from chronic pain.  

The claimant testified on direct examination:

Q.  Have you made any effort at all to try to find
a job?

A.  Yes, sir....I called the unemployment office,
I don’t know what everybody else does, but I did
visit with them.  I did show her my paperwork.  I
am registered with them.  And then I went over to
the Arkansas Rehabilitation Services and I have
talked - I talked to them and I am doing the
application process.  And then I look through the
paper.  Not much on the Internet, I am not very
good at it, but I have looked for opportunities
there.  

Q.  What kind of job do you think you might be
able to do?

A.  That I don’t know.  I just don’t know what I
would be able to do.  

Q.  Well, when you went to the employment office
and asked them for a job, did you tell them what
you were looking for?

A.  Yes.  I told them, I said I have to have light
duty work.  I did bring a copy of my evaluation to
her and I showed it [to] her and she said they
didn’t have any jobs like that.
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Q.  So you are willing to try any kind of light
duty work that falls within your restrictions just
to see whether or not you could do it?

A.  Yes, sir.  

Q.  If somebody offered you a job, a light duty
job, would you try it?

A.  Yes, sir.

Q.  Has anybody offered you a light duty job?

A.  No, sir....

Q.  Do you want to work?

A.  Yes, I want to work....

Q.  Are you doing all you can do to try to find
something to do?

A.  I believe that I am.

The claimant testified on cross-examination that he had

not applied for any light-duty jobs.              

An administrative law judge filed an opinion on June 3,

2013.  The administrative law judge found that the claimant

sustained a 25% anatomical impairment rating, and that the

claimant sustained 50% wage-loss disability.  The

respondents appeal to the Full Commission.
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II.  ADJUDICATION

A.  Anatomical Impairment

Permanent impairment is any functional or anatomical

loss remaining after the healing period has been reached. 

Johnson v. Gen. Dynamics, 46 Ark. App. 188, 878 S.W.2d 411

(1994).  The Commission has adopted the American Medical

Association Guides to the Evaluation of Permanent Impairment

(4th ed. 1993) to be used in assessing anatomical

impairment.  See Commission Rule 099.34; Ark. Code Ann. §11-

9-522(g)(Repl. 2002).  It is the Commission’s duty, using

the American Medical Association Guides, to determine

whether the claimant has proved that he is entitled to a

permanent anatomical impairment.  Polk County v. Jones, 74

Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(Repl. 2002).  Objective findings are those

findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. §11-9-102(16)(A)(i)(Repl.

2002).  
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Permanent benefits shall be awarded only upon a

determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann. §11-

9-102(F)(iii)(a)(Repl. 2002).  “Major cause” means “more

than fifty percent (50%) of the cause,” and a finding of

major cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2002).  Preponderance of the evidence means

the evidence having greater weight or convincing force. 

Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App.

269, 101 S.W.3d 252 (2003).

An administrative law judge found in the present

matter, “1.  The Commission finds that the 25% permanent

impairment rating assessed by Dr. Shahim is correct.  Dr.

Shahim’s assessment, as the claimant’s treating physician,

is more credible than that of Dr. Bruffett’s independent

medical evaluation.”  The Full Commission finds that the

claimant proved he sustained 25% permanent anatomical

impairment as a result of his compensable injury.  The

parties stipulated that the claimant sustained a compensable

injury on August 11, 2010.  The claimant testified that he

slipped and fell approximately five feet.  Dr. Shahim
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subsequently began treating the claimant for “a spinal cord

injury T12 fracture angulation.”  Dr. Shahim performed a

thoracic laminectomy at T12, posterior instrumentation at

T10 through L1, and posterior fusion from T10 to L1.  

Dr. Shahim reported on June 6, 2011, “T12 has lost at

least 50 percent of [its] anterior height.”  Dr. Shahim

noted on October 17, 2011 that the claimant had lumbar

radiculopathy.  Dr. Shahim performed a second surgery on

March 27, 2012 in which he removed instrumentation from the

claimant’s thoracic and lumbar spine.  The post-operative

diagnosis was “T12 burst fracture status post thoracolumbar

fusion, prior fusion at T10 to L1.”  Dr. Shahim reported on

November 1, 2012 that the claimant had reached maximum

medical improvement.  Dr. Bruffett examined the claimant on

November 12, 2012 and opined that the claimant had sustained

a 16% whole-person impairment rating.  The respondents

accepted the 16% rating and began paying benefits.  However,

Dr. Shahim opined on January 2, 2013, “The patient’s

impairment rating for the thoracic fracture with residual

symptoms with myelopathy is 25 percent impairment of the

whole person.”  
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The Commission has the duty of weighing medical

evidence and, if the evidence is conflicting, its resolution

is a question of fact for the Commission.  Green Bay

Packaging v. Bartlett, 67 Ark. App. 332, 999 S.W.2d 695

(1999).  In the present matter, the Full Commission finds

that Dr. Shahim’s opinion is entitled to more evidentiary

weight than Dr. Bruffett’s opinion.  The Fourth Edition of

the Guides, at p. 3/110, provides for a 25% whole-person

impairment for DRE impairment category V, “Radiculopathy and

loss of motion segment integrity.”  There is no requirement

that medical testimony be based solely or expressly on

objective findings, only that the record contain supporting

objective findings.  Singleton v. City of Pine Bluff, 97

Ark. App. 59, 244 S.W.3d 709 (2006), citing Swift-Eckrich,

Inc. v. Brock, 63 Ark. App. 118, 975 S.W.2d 857 (1998).  In

the present matter, the Full Commission finds that Dr.

Shahim’s 25% rating was consistent with the provisions of

the Guides and was also supported by objective medical

findings.  These objective medical findings include “a T12

compression fracture with spinal cord injury,” as assessed

by Dr. Shahim.  We reiterate that it is the Commission’s

duty, using the American Medical Association Guides, to
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determine whether the claimant proved that he is entitled to

a permanent anatomical impairment.  Polk County, supra.  The

Commission is authorized to decide which portions of the

medical evidence to credit and to translate this medical

evidence into a finding of permanent impairment using the

Guides.  Avaya v. Bryant, 82 Ark. App. 273, 105 S.W.3d 811

(2003).  Thus, the Commission may assess its own impairment

rating rather than rely solely on its determination of the

validity of ratings assigned by physicians. Id.  In the

present matter, the Full Commission finds that the claimant

proved by a preponderance of the evidence that he was

entitled to a 25% permanent anatomical impairment rating.  

B.  Wage Loss

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood.  Rutherford v. Mid-Delta Cmty. Servs.,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  In

considering claims for permanent partial disability benefits

exceeding the employee’s percentage of permanent physical

impairment, the Commission may take into account, in

addition to the percentage of permanent physical impairment,

such factors as the employee’s age, education, work
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experience, and other matters reasonably expected to affect

his future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1)(Repl. 2002).

An administrative law judge found in the present

matter, “2.  Having considered the claimant’s age, education

and work history, I do find that the claimant’s pool of

available jobs is somewhat smaller due to his compensable

injury.  I assess a 50% functional impairment or wage loss

rating based on the presented evidence.  This amount is in

addition to the 25% anatomical rating already assessed.” 

The Full Commission finds that the claimant proved he

sustained wage-loss disability in the amount of 20%.  The

claimant is age 42 with only a high school education.  The

claimant has a stable work history which includes employment

as manual labor electrical helper, truck driver, and owner

of a small business.  The claimant became employed as a

driver for the respondents in November 2008.  The claimant

sustained a compensable injury on August 11, 2010.  The

claimant underwent surgery by Dr. Shahim, and the Commission

has found that the claimant proved he sustained a 25%

permanent anatomical impairment as a result of his

compensable injury.
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Dr. Shahim pronounced maximum medical improvement on

November 1, 2012, and the parties stipulated that the

claimant’s healing period ended on November 1, 2012. 

Melinda Cox, a vocational case manager, met with the

claimant once on November 29, 2012 and identified potential

areas of employment such as Dispatcher, Switchboard

Operator, Telephone Operator, Receptionist, and Wire

Transfer Clerk.  However, Ms. Cox did not provide any

specific, tangible job leads and did not meet with the

claimant after November 29, 2012.  Melinda Cox recommended

that the claimant contact Arkansas Rehabilitation Services,

and the claimant testified that he followed this

recommendation on his own.  There is no evidence

demonstrating that the respondents offered to return the

claimant to suitable work, or that the respondents offered

vocational rehabilitation in accordance with Ark. Code Ann.

§11-9-505(Repl. 2002).  Nor do the respondents contend that

they offered a program of vocational rehabilitation.  There

are no pleadings before the Commission or probative evidence

of record supporting a statement that the Commission “cannot

make a fair determination of wage-loss.”
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The Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained 2O% wage-

loss disability in excess of his 25% permanent anatomical

impairment.  The claimant is only age 42 but is now

prevented from returning to many types of manual labor as a

result of his compensable injury.  The claimant to date has

no formal education beyond high school.  The claimant

testified that, as a result of his compensable injury, he

can no longer perform the physical duties required of a

driver for the respondent-employer.  We note, however, that

the claimant has not actually applied for any gainful

employment within his permanent physical restrictions. 

There is no evidence showing that the claimant has applied

for any appropriate work after his single visit to the

unemployment office.  The claimant’s lack of interest in

seeking appropriate gainful employment is an impediment to

the Commission’s full assessment of a claimant’s wage-loss

disability.  See City of Fayetteville v. Guess, 10 Ark. App.

313, 663 S.W.2d 946 (1984).  There is also no evidence

before the Commission demonstrating that the claimant is

prohibited from returning to work as a result of reliance of

prescription medication.  The Functional Capacity Evaluation
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of June 3, 2011 indicated that the claimant was physically

able to perform light work, and there is no evidence of

record contracting the results of the Functional Capacity

Evaluation.  Dr. Shahim opined that the claimant was

physically able to return to light duty.    

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved by a

preponderance of the evidence that he sustained permanent

anatomical impairment in the amount of 25%.  The claimant

proved that he sustained wage-loss disability in the amount

of 20%, exceeding his permanent anatomical impairment.  The

claimant proved that the August 11, 2010 compensable injury

was the major cause of his 25% permanent anatomical

impairment and 20% wage-loss disability.  The Full

Commission finds that the respondents have controverted

permanent anatomical impairment greater than 16%, and that

the respondents have controverted the claimant’s 20% wage-

loss disability.  The claimant’s attorney is entitled to

fees for legal services in accordance with Ark. Code Ann.

§11-9-715(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an
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additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(Repl. 2002).

IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

Commissioner McKinney concurs in part and dissents in part.

CONCURRING DISSENTING OPINION

          I respectfully concur in part and dissent in part

from the majority’s opinion. Specifically, I concur in the

majority’s finding that the claimant proved by a

preponderance of the evidence that he sustained a 20% wage-

loss disability above his anatomical impairment rating. 

However, I must dissent from the majority's finding that the

claimant sustained a 25% permanent physical impairment

rating. 

          Permanent impairment is any permanent functional

or anatomical loss remaining after the healing period has

been reached.  Johnson v. Cen. Dynamics,46 Ark. App. 188,

878 S.W.2d 411 (1994).  The Commission has adopted the

American Medical Association Guides to the Evaluation of

Permanent Impairment (4th edition) to be used in assessing

anatomical impairment.  See, Commission Rule 099.34; Ark.
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Code Ann. §11-9-522(g).  It is the Commission’s duty, using

the AMA Guides, to determine whether the claimant has proved

that he is entitled to permanent anatomical impairment. 

Polk County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904

(2001). 

          Ark. Code Ann. § 11-9-522(g) specifically provides

that the Guides shall not include pain as a basis for the

impairment.

          To the extent that the Guides allow the use of

subjective criteria for the establishment of an impairment

rating, the Guides must give way to the statutory definition

of objective findings as defined by the General Assembly. 

The portions of the Guides which are based upon subjective

criteria cannot supersede the statutory definition

established by the General Assembly.  Therefore, to the

extent that there is a conflict, the statutory definition as

established by the General Assembly takes precedence over

any subjective criteria set forth in the Guides.  Ark. Code

Ann. § 11-9-704(c)(1) (Supp. 2009) provides that “[a]ny

determination of the existence or extent of physical

impairment shall be supported by objective and measurable

physical or mental findings.”  Objective findings are those
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findings which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i)(Supp.

2009).  The Commission cannot consider complaints of pain

when determining physical or anatomical impairment. Ark.

Code Ann. § 11-9-102(16)(A)(ii)(a).  Furthermore, for the

purpose of making physical or anatomical impairment ratings

to the spine, straight-leg raising tests or range-of-motion

tests shall not be considered objective findings.  Ark. Code

Ann. § 11-9-102(16)(A)(ii)(b).  With regard to the medical

findings other than those which are specifically precluded

from being considered objective, a medical finding may be

considered objective only if it is the result of a

diagnostic procedure which does not come under the voluntary

control of the patient.  Department of Parks & Tourism v.

Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998). 

          The Commission has a duty to translate the

evidence on all the issues before it into findings of fact. 

Stone v. Dollar General Stores, 91 Ark. App. 260, 209 S.W.3d

445 (2005); Weldon v. Pierce Bros. Const. Co., 54 Ark. App.

344, 925 S.W.2d 179 (1996).  Moreover, the Commission has

the authority to resolve conflicting evidence and this

extends to medical testimony.  Foxx v. American Transp., 54
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Ark. App. 115, 924 S.W.2d 814 (1996). The Commission has the

duty of weighing the medical evidence as it does any other

evidence, and the resolution of any conflicting medical

evidence is a question of fact for the Commission to

resolve.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001); CDI Contractors McHale, 41 Ark. App. 57,

848 S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  Medical opinions addressing

impairment must be stated within a reasonable degree of

medical certainty.  Ark. Code Ann. §11-9-102(16)(B). 

          The respondents do not dispute that the claimant

sustained a degree of permanent anatomical impairment as a

result of his 2010, work-related accident.  In fact, the

respondents accepted Dr. Bruffett’s assessment of 16% to the

body as a whole due his back injury and subsequent surgical

procedures, and they have paid benefits towards that rating. 

The majority finds that the claimant is entitled to a 25%

permanent physical impairment to the body as a whole, as

assessed by Dr. Shahim.  I disagree in that I find the

respondents’ argument on appeal persuasive that Dr. Shahim

was vague about which guide he used in arriving at his

impairment rating, whereas Dr. Bruffett was very specific. 
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More specifically, Dr. Shahim failed in his assessment to

explain which portion, or even which edition of the Guides

he used to calculate the claimant’s degree of disability. 

Further, it appears from the record that Dr. Shahim used

certain subjective criteria in assessing the claimant’s

degree of physical impairment, as was even acknowledged by

the Administrative Law Judge in her opinion.  Concerning Dr.

Shahim’s assessment, the Administrative Law Judge stated:

It appears from a review of the American
Medical Association’s Guide to the
Evaluation of Permanent Impairment
(Fourth Edition), that Dr. Shahim used
the DRE Thoracolumbar Category V,
including Table 70 and 71, pages 3/107-
109 to assess the claimant with a rating
of 25%. 

          I note that while it may appear that Dr. Shahim

used the afore portions of the Guides to make his

assessment, the doctor failed to state this as a matter of

fact.  Therefore, we would have to resort to conjecture and

speculation in order to affirm this finding, which we can

not do.  See, Ark. Dept. of Correction v. Glover, 35 Ark.

App. 32, 812 S.W.2d 692 (1991); Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979); Arkansas

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993).  Further, the majority finds that Dr. Shahim's 25%
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rating is consistent with the Guides and is supported by

objective medical findings.  However, the majority has

failed to explain why this should render his assessment more

credible than Dr. Bruffett's.  Our statutory rules clearly

state that any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical or mental findings; objective findings

being those which cannot come under the voluntary control of

the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i)(Supp.

2009).  Dr. Shahim’s assessment both fails to clarify which

guides and which medical findings he specifically used in

order to assess the claimant’s degree of permanent physical

impairment.  Dr. Bruffett, on the other hand, stated without

equivocation as follows:

Based on the American Medical
Association Guides to the Evaluation of
Permanent Impairment, 4th Edition, I
would assign to him an impairment rating
of 16% of the whole person. This is
based on his one-level fusion with two
additional levels and his subsequent
additional surgery.

          In contrast, Dr. Shahim merely stated, “The

patient’s impairment rating for thoracic fracture with

residual symptoms with myelopathy is 25 percent impairment

of whole person.”  Because Dr. Shahim failed to state the
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basis for his impairment rating, whereas Dr. Bruffett did, I

find that Dr. Bruffett’s impairment rating is more credible

and should be given more weight.  

          A review of Table 75, at page 3/113 of the Guides

(4th edition) supports the manner in which Dr. Bruffett made

his assessment, with the following revision.  Dr. Bruffett

used the Lumbar spine ratings column of Table 75 to assess

the claimant’s level of impairment, rather than the ratings

listed in that Table for the thoracic spine.  The claimant’s

original injury was a thoracic spine fracture at T12.  The

claimant underwent an open reduction of the angulation and

fracture at T12, with fusion and instrumentation from T10

through L1.  Therefore, while the surgery to repair the

claimant’s T12 fracture involved one lumbar level of the

claimant’s spine, his injury was to his thoracic spine. 

Thus, according to Table 75, of the Guides, the claimant is

entitled to 5% impairment for a single-level fusion with or

without decompression with residual signs or symptoms, and

to 1% impairment for each additional level involved in that

procedure.  Therefore, using the ratings for the Thoracic

spine listed on Table 75, the claimant is entitled to 7%

permanent physical impairment for his original injury and
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first surgery.  Further, the claimant is entitled to an

additional 2% for the surgery he underwent to remove his

hardware.  Thus, using the correct section of Table 75 of

the Guides, the claimant is entitled to a total of 9%

permanent physical impairment to the body as a whole for his

thoracic injury and related surgical treatment.  Therefore,

I find that the claimant has failed to prove by a

preponderance of the evidence that he sustained a 25%

permanent impairment rating to the body as a whole as a

result of his work-related, thoracic injury and resultant

surgical procedures.

          With regard to the issue of wage-loss, I agree

with the majority finding that the claimant is entitled to a

20% wage loss disability.

          The claimant, who was 41 at the time of the

hearing, testified that he had performed primarily manual

labor involving heavy lifting most of his adult life.  The

medical records, to include the claimant’s functional

capacity evaluation, clearly demonstrate that the claimant

is permanently restricted from heavy lifting, and is,

therefore, hindered from returning to his former employment

activities.  This does not automatically mean, however, that
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the claimant is hindered from earning a livelihood. 

Unfortunately,  at the time of the hearing the claimant had

yet to avail himself of a vocational assessment by

Rehabilitation Services as recommended by Vocational Case

Manager, Melinda Cox, thereby impeding a full assessment of

his loss of earning capacity.  Based upon what we know as of

the time of the hearing, the claimant is a relatively young

man, with a high school education, some college, and the

desire to further his education.  Although the claimant has

failed to show diligence in his effort to return to work by

failing, for example, to follow-up on employment

opportunities, he otherwise credibly testified that he

desires to return to work in some capacity.  Further, the

activities in which he currently engages, such as using his

computer, indicate that the claimant may be a suitable

candidate to pursue re-training or higher education,

especially in view of the fact that the claimant has owned

his own business.  Because of our inability to fully assess

the claimant’s employment potential at this time, we can not

make a fair determination of wage-loss.  However,

considering such things as the claimant’s age, education,

motivation to return to work, and experience, I find that
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the claimant has failed to prove by a preponderance of the

evidence that he is entitled to 50% wage-loss at this time. 

Rather, the weight of the credible evidence in this claim

supports a finding that the claimant may eventually be able

to earn higher wages post-injury should he pursue vocational

opportunities as offered by the respondents.  Therefore, 

concur with the finding that the claimant sustained a 20%

wage loss disability above his permanent physical impairment

rating.  

          Accordingly, for those reasons set forth above, I

respectfully concur in part, with and dissent, in part, from

the majority opinion. 

                                    
                             KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

          After my de novo review of the entire record, I

concur in part with, but must dissent, in part, from the

majority opinion.  I agree with the majority opinion’s

affirmation of the well-reasoned opinion of the

Administrative Law Judge. Unfortunately, I must again
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dissent, in part, because the reduction of the award of the

Administrative Law Judge from 50% wage-loss disability

benefits to 20% is arbitrary, unnecessary and another

example of “splitting the baby,” with the apparent intent of

lessening the insult to the respondents of an award for the

benefit of the claimant.

          The reduction from 50% to 20% is based upon the

claimant’s “lack of interest” in gainful employment, which

was demonstrated by the fact that he had not actually

applied for a job.  Yet the opinion cites the claimant’s

testimony that, in his efforts to find a job, he worked with

the unemployment office, filling out paperwork and visiting

with the staff about his limitations and his evaluation.  He

was told they did not have jobs for him.  He testified that

he spoke with Arkansas Rehabilitation Services and was going

through their application process.  He testified that he

maintained a job search using the newspaper and the

internet.  He testified that he was willing to work within

his restrictions and that he was doing all that he could to

find a job.  The evidence cited in the opinion also shows

that the claimant was evaluated by a vocational case manager

who identified certain jobs with “potential” for the
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claimant.  The vocational specialist met with him only once

and did not provide any job leads upon which the claimant

could act. The claimant testified that he followed her

recommendation to work with Arkansas Rehabilitation

Services.  The respondents did nothing to enable the

claimant to return to work in any capacity, through a job

offer or vocational rehabilitation.  The determination that

the claimant was not interested in returning to work is not

founded in the evidence. 

          The claimant is 42 years old, which is young for a

person, but not in terms of employability.  The claimant has

a high school education and a stable history of manual

labor, which he can no longer perform.  He was restricted to

light duty.  He had a 25% permanent anatomical impairment

rating, based upon an injury to his spine after falling five

feet, which resulted in a spinal injury with compression

fracture requiring two surgeries, including a laminectomy at

T12, fusions from T10 to L1, open reduction of fracture at

T12, and subsequent hardware removal.  He had permanent

residual symptoms for which he took medication.  He has

engaged in an active search for employment, which has not

resulted in opportunities for which he could apply.  The
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claimant has certainly sustained wage-loss disability in the

amount of 20%, but the evidence substantially supports an

award of 50%.  The reduction of the Administrative Law

Judge’s award from 50% to 20% based upon the claimant’s

“lack of interest” in returning to work is unfounded in the

evidence.

          For the foregoing reasons, I must concur in part

with, and dissent, in part, from the majority opinion. 

______________________________
PHILIP A. HOOD, Commissioner


