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EMPLOYER RESPONDENT NO. 1

CHARTIS CLAIMS,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND RESPONDENT NO. 2 
     

OPINION FILED AUGUST 6, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MATTHEW L.
LINDSAY, Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents No. 1 appeal an opinion and order

of the Administrative Law Judge filed March 7, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations outlined herein are
reasonable and are hereby accepted as
fact.

3. The claimant has failed to prove by a
preponderance of the evidence that she
is entitled to any temporary total
disability benefits.

4. The claimant has proven by a
preponderance of the evidence that the
additional medical treatment now
recommended by Dr. Schlesinger is
reasonable, necessary, and related to
her stipulated compensable injuries. 
Therefore, respondents are responsible
for the additional medical treatment now
recommended by Dr. Schlesinger forthwith
pursuant to Commission Rule 99.30.

5. The claimant has not yet reached maximum
medical improvement.

 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the March 7, 2013,

decision of the Administrative Law Judge, including all
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findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

 
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney concurs, in part, and dissents, in
part.
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CONCURRING AND DISSENTING OPINION

I respectfully concur in part and dissent in

part from the majority's opinion.  Specifically, I

concur with the finding that the claimant has failed to

prove by a preponderance of the evidence that she is

entitled to temporary total disability benefits, but I

must dissent from the finding that she has proven that

she is entitled to additional medical treatment as

recommended by her treating physician, Dr. Scott

Schlesinger.   

Based upon my de novo review of this claim in

its entirety, I find that the majority is correct in

finding that the claimant failed to prove she is

entitled to additional temporary total disability

benefits because the claimant has failed to prove that

she has been unable to work during the time in which she

claims these benefits.  However, I did find that the

majority has erred in finding that additional medical

treatment as recommended by Dr. Schlesinger is

reasonably necessary for the treatment of the claimant’s

compensable injury. 

First, I note that a hearing on this claim was

not held.  Rather, the Administrative Law Judge made a

ruling on the record upon submission of the documents of

record, to include medical records.
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While it is undisputed that the claimant

sustained compensable injuries to her low back, cervical

spine, and right shoulder, the issue on appeal is

whether medical treatment, to include lumbar epidural

injections, post injection therapy protocol, a TENS

unit, and lumbar traction is reasonably necessary for

the treatment of these injuries.  Because the record

contains conflicting medical opinions on this issue, the

evidentiary weight of these opinions must be determined. 

I find Dr. Foox’s opinion that the claimant does not

require additional medical treatment more persuasive

than Dr. Schlesinger’s opinion that she does.  I find

this to be the case mainly  because of the nature of the

claimant’s injuries, which have been shown by objective

medical evidence to be no more than strained/sprained 

muscles.  Therefore, I find that Dr. Foox’s opinion

should be given more evidentiary weight.  

The claimant allegedly sustained injuries from

lifting a patient-bearing cot on July 19, 2011. 

According to the claimant, she felt a pop in her back

and immediate pain as a result of this incident.  The

claim was accepted by the respondent-carrier, and the

claimant sought immediate medical treatment at the

DeQueen Medical Clinic.  The claimant was seen the next

day at the Murfreesboro Medical Clinic by Lisa Martin,
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APN.  With regard to the claimant’s back pain, Ms.

Martin stated:

This is a new problem. The current
episode started yesterday. The
problem occurs constantly. The
problem has been gradually
worsening. The pain is associated
with lifting heavy objects (started
with lifting a cot yesterday and
left elbow hurts also). The pain is
present in the lumbar spine. The
quality of the pain is described as
burning (pressure in back). The pain
radiates to the right thigh. The
pain is at a severity of 7/10. The
pain is moderate. The symptoms are
aggravated by certain positions. The
pain is the same all the time.
Associated symptoms include tingling
(sharp tingling going down right leg
off and on). Pertinent negatives
include no numbness and no abdominal
pain. 

Ms. Martin diagnosed the claimant with “low

back pain radiating to right leg” for which she

prescribed the claimant medications. 

Thereafter, the claimant was referred to Dr.

Schlesinger, a neurosurgeon.  The claimant underwent an

open MRI of her lumbar spine on August 10, 2011, which

revealed spondylosis effacing levels L4-5 and L5-6, with

central disc protrusions.  On September 2, 2011, Dr.

Schlesinger advised Ms. Martin that he wanted to proceed

with conservative treatment.  More specifically, Dr.

Schlesinger stated:

I have personally read and
interpreted the multiple MRI images
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of the lumbar spine. She has two
disc protrusions and herniations as
well as lateral recess stenosis at
the right L4-5 zone, as well as the
central right L5-S1 zone. A decision
was made to obtain a complete series
of plain radiographs of the lumbar
spine. These show degenerative
changes particularly at L4-5 and L5-
S1. Plain x-rays of the cervical
spine show degenerative changes. No
fracture or dislocation is seen. 

Therefore, Dr. Schlesinger recommended that

the claimant receive lumbar epidural injections, post-

injection therapy protocol, a TENS unit, and lumbar

traction unit.

On September 28, 2011, Dr. Schlesinger wrote

to Ms. Martin:

I am writing in response to an
inquiry regarding Debra Bradshaw’s
mechanism of pain complaints. I can
only go by the patient’s history. If
the history is accurate then I would
state with a high degree of medical
certainty that the symptoms the
patient is currently having are
greater than 51% related to the
injury rather than degenerative
changes as regards to the lumbar
spine. ... If the history is not
accurate and the patient had
symptoms of the same in the period
before the injury then the above
conclusion would not be valid. 

On October 7, 2011, Dr. Schlesinger advised

Ms. Martin that an MRI of the claimant’s cervical spine

showed only mild degeneration with no acute pathology or

surgical problem.  Therefore, he recommended proceeding
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with epidural injections, first of the claimant’s

lumbar, then of her cervical spine.  In a letter dated

December 13, 2011, Dr. Schlesinger reiterated that

whether or not the claimant’s cervical condition, which

he noted was degenerative in etiology, was aggravated by

the event of July, 2011, depended on the accuracy of her

reporting.

Correspondence from Dr. Schlesinger dated

January 23, 2012, reflects that upon learning that

injection treatment had been denied by the respondent-

carrier, he stated that he was “out of options” with

regard to the claimant’s treatment.  I note that an MRI

taken January 23, 2012, of the claimant’s right

shoulder, which is not an issue currently on appeal,

revealed low grade tendinosis associated with “scant”

peritendinobursitis.  

On March 5, 2012, the claimant was evaluated

by Dr. Lon Burba at the Arkansas Neurodiagnostic Center. 

Dr. Burba assessed the claimant with mild peroneal

axonal motor neuropathy, with no convincing electrical

evidence to support what appeared to be “straight

forward” L5 radiculopathy on the right.  This diagnosis

was supported by an electrodiagnostic study conducted on

that same date.
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On April 5, 2012, the claimant underwent an

independent medical evaluation by Dr. G. Peter Foox.  In

his detailed report of that evaluation, Dr. Foox

acknowledged that the claimant had been treated by Dr.

Schlesinger, and that this treatment included the

claimant’s MRI’s, an EMG of her right lower extremity,

and 12 weeks of physical therapy.  In response to

certain inquiries from the respondents’ counsel, Dr.

Foox stated as follows:

The patient suffered a strain/sprain
to the low back and possibly to the
right upper extremity as a result of
lifting a cot with the patient on
it. Her condition is stable, she is
not noted to have a neurological
deficit resulting from this injury
with Dr. Schlesinger’s evaluations
and again today, and since the
injury occurred approximately eight
and a half months ago, it can at
this stage be regarded as having
plateaued.

With regard to the claimant’s prognosis, Dr. Foox

stated:

The patient has completed 12
physical therapy sessions. She does
not have neurological findings,
therefore, it does not present with
a (sic) surgical lesions nor are
there ODG [Official Disability
Guidelines] approved therapeutic
injections indicated for this based
on the clinical grounds. For that
reason, her treatment has now been
exhausted.
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Further, Dr. Foox stated, “It appears that the

presentation is that of soft tissue injury to the low

back and right arm.”  He opined, therefore, that the

claimant had sustained no permanent physical impairment

as a result of her injuries.

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Supp. 2009).  However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury.  Owens Plating

Co.v. Graham, 102 Ark. App. 299, 284 S.W.3d 537 (2008). 

What constitutes reasonable and necessary treatment is a

question of fact for the Commission. Id.; Anaya v.

Newberry’s 3N Mill, 102 Ark. App. 119, 282 S.W.3d 269

(2008).  When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Also, the respondent is only responsible for medical

services which are causally related to the compensable

injury.  Treatments to reduce or alleviate symptoms
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resulting from a compensable injury, to maintain the

level of healing achieved, or to prevent further

deterioration of the damage produced by the compensable

injury are considered reasonable medical services. 

Foster v. Kann Enterprises, 2009 Ark. App. 746, 350

S.W.2d 796(2009).

The Commission has a duty to translate the

evidence on all the issues before it into findings of

fact.  Stone v. Dollar General Stores, 91 Ark. App. 260,

209 S.W.3d 445 (2005); Weldon v. Pierce Bros. Const.

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  Moreover,

the Commission has the authority to resolve conflicting

evidence and this extends to medical testimony.  Foxx v.

American Transp., 54 Ark. App. 115, 924 S.W.2d 814

(1996).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).

The Commission is entitled to review the basis for

the medical opinion in deciding the weight and credibility

of the opinion and the medical evidence.  Maverick
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Transportation v. Buzzard, 69 Ark. App. 128, 10 S.W.3d 467

(2000).  However, the Commission may not arbitrarily

disregard medical evidence or the testimony of any witness. 

Hill v. Baptist Med. Ctr., 74 Ark. App 250, 48 S.W.3d 544

(2001).  A medical opinion based solely upon claimant’s

history and own subjective belief that a medical condition

is related to a compensable injury is not a substitute for

credible evidence.  Brewer v. Paragould Housing Authority,

Full Commission Opinion, January 22, 1996 (Claim No.

E417617).  The Commission is not bound by a doctor’s opinion

which is based largely on facts related to him by claimant

where there is no sufficient independent knowledge upon

which to corroborate the claimant’s claim.  Roberts v. Leo-

Levi Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). 

While there is no controversy regarding

compensability in this claim, we must rely solely on medical

records in order to ascertain the nature and etiology of the

clamant’s injuries due to the lack of corroborating

testimony.  In reviewing these records, it is evident that

the claimant suffered a strain/sprain type injury to her

soft tissue on July 19, 2011, which has temporarily

aggravated pre-existing degeneration.  This assessment is

consistent among all of the physicians who have treated or

examined the clamant.  And, while I note that diagnostic

studies of the claimant’s lumbar spine revealed degenerative
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changes at L4-5 and L5-S1, I further note that Dr.

Schlesinger never stated that this pathology was the result

of the claimant’s injury.  Instead, Dr. Schlesinger stated

that “if” the claimant’s history was accurate, then he would

state with a high degree of medical certainty that the

claimant’s “symptoms” were related to the injury, rather

than degenerative changes.  Dr. Schlesinger repeated this

opinion to Ms. Martin at least twice thereafter.  I find

interesting that Dr. Schlesinger expressed this ambiguity on

more than one occasion, especially in view of the fact that

the record is devoid of corroborating testimony to

substantiate that the claimant was asymptomatic prior to her

injury.  The only evidentiary clues that we are provided in

this regard are from the statements made by Ms. Martin, who,

while stating that the claimant’s was a “new problem,” also

described it as a “current episode” and stated that the

“problem occurs constantly.”  While I acknowledge that these

statements could be interpreted in several different ways

and are, thus, too speculative upon which to rely, I also

point out that they cast doubt as to whether the claimant

was asymptomatic prior to her injury.  In any event, because

Dr. Schlesinger clearly stated that he relied solely on the

claimant’s history that her medical condition was related to

a compensable injury, I find that this is not a substitute

for credible evidence. Brewer v. Paragould Housing
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Authority, Supra.  Further, I find that certain statements

made by Dr. Schlesinger such as “If the history is not

accurate and the patient had symptoms of the same in the

period before the injury then the above conclusion would not

be valid,” demonstrates that this doctor’s opinion was based

largely on facts related to him by the claimant, and that he

lacked sufficient independent knowledge upon which to

corroborate the claimant’s claim.  Therefore, the Commission

is not bound by a Dr. Schlesinger’s opinion.  Roberts v.

Leo-Levi Hospital, Supra.  

Because Dr. Schlesinger’s opinion lacks the

definiteness required to establish that her current symptoms

are the result of her compensable injury, I must give

greater weight to the opinion of Dr. Foox, who stated

without equivocation that (1) the claimant had suffered a

strain/sprain to her low back and possibly to the right

upper extremity as a result of the work-related incident of

July 19, 2011, (2) that as of April 5, 2012, the claimant’s

condition was stable, and that she was not noted to have a

neurological deficit resulting from this injury, and (3)

that since the claimant’s injury occurred approximately

eight and a half months prior to his evaluation, it could be

regarded as having “plateaued.”  Because I assign more

weight to Dr. Foox’s opinion than to Dr. Schlesinger’s, I

find that his treatment recommendations should be given more
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weight, as well.  According to Dr. Foox, (1) the claimant

had already completed 12 physical therapy sessions,(2) she

had no neurological findings, and (3) she did not present

with surgical lesions.  Therefore, therapeutic injections

were not indicated for the claimant on clinical grounds, and

her treatment options had been exhausted. 

Based on the above and foregoing, I find that the

claimant has failed to prove by a preponderance of the

evidence that she is entitled to additional medical

treatment as recommended by Dr. Schlesinger.  Therefore, I

must respectfully dissent.

_______________________________
KAREN H. McKINNEY, Commissioner


