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Decision of Administrative Law Judge:  Reversed.

OPINION AND ORDER

Respondents appeal the decision of an

Administrative Law Judge filed on March 27, 2013, finding

that the claimant proved by objective medical evidence that

he sustained a temporary aggravation of a pre-existing

injury on July 18, 2012.  After our de novo review of the

entire record, we find that the claimant has failed to prove

by a preponderance of the evidence that he sustained a

compensable injury.  Therefore, we find that the decision of

the Administrative Law Judge must be reversed and this claim

for benefits must be denied and dismissed.  
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The claimant alleges that he injured his back on

July 18, 2012, when he fell about 10 to 12 feet from a

bleacher and landed on his feet.  While it is undisputed

that such an incident occurred on this date, the medical

records are devoid of objective medical evidence to

substantiate that the claimant was injured as a result

thereof.

The Administrative Law Judge found, in part, that

the medical records reflect that muscle spasms were noted in

the claimant’s back for which he was prescribed medication. 

Thus, the Administrative Law Judge concluded that the

claimant proved by objective medical evidence that he

sustained a temporary aggravation of a pre-existing injury. 

Based upon my de novo review of the record, however, we are

unable to find any medical documents supporting this

finding.

The medical records consist of 59 pages of

documented treatment for injuries that the claimant

sustained in March of 2011, when he was hit by a large pipe,

and treatment he received following his alleged July, 2012,

injury.  The injuries that the claimant sustained in 2011,

while self-employed, were apparently quite substantial. 
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These injuries included a broken wrist and a lacerated

kidney which required a brief hospital stay.  The records

reflect and the claimant affirmed that he also experienced

back pain and spasms as a result of being hit in the back by

the pipe.  The record further reflects that the claimant

applied for disability benefits through the Social Security

Administration shortly following the 2011 incident, but that

he was denied.  While the last treatment of record for this

accident was in November of 2011, we note that the claimant

testified that he had fully recovered from his injuries

“maybe two or three months afterward,” which would have been

in May or June of 2011.  The claimant admitted, however,

that he was seen in the emergency room in November of 2011,

for “pain in my back.”  The claimant further admitted that

he continued to have back pain from that time up until his

alleged injury of July, 2012.  The claimant denied that his

ongoing symptoms prevented him from working.  Moreover, the

claimant agreed that he considered himself to be physically

disabled due to his March, 2011, injuries, although he

continued to work.  Upon further questioning, the claimant

testified as follows:

Q. So you’re - - as you sit
here today, you say you were
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disabled before you ever took
this job with my client; is
that right?

A. Yes.

Q. And do you still say that?

A. I’m disabled now, no, sir 
- - yes, sir.

 
Q. Do you still say that
you’re disabled from the March
2011 incident?

A. I don’t know which
incident’s going to make it be
disabled, the first one or the
second one.

Upon referencing a medical report dated August 8,

2012, from the East Arkansas Family Health Center, the

respondents’ attorney continued to question the claimant as

follows:

Q. ... You went to the doctor
concerning this incident that
happened in July of 2012, and
when you went to the doctor
you said, “I fell three weeks
ago.”

A. Uh-huh.
...

Q. And you said - - “He states
he would like to pursue
disability from the other fall
that occurred in March of
2011.”
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A. Yes, sir.

Q. Explain that to me.

A. Well, if I’m trying to get
my disability, and I’ve gotten
two accidents and both of them
is concerning my back, I mean,
in my point I’m disabled. I
mean, I can’t work. I tried to
go back to work and, you know,
I hurt myself again.

Upon further examination the claimant admitted

that he does not know “exactly what’s wrong” with his back,

other than it hurts “twenty-four/seven.”

As mentioned earlier, a review of the medical

records fails to demonstrate that the claimant was ever

objectively diagnosed with anything other than lumbago

following his first injury, and this was apparently due, in

part, to the presence of muscle spasms.  Otherwise, an MRI

study of the claimant’s lumbar spine taken on August 18,

2011, revealed no abnormalities.  Likewise, a CT scan of the

claimant’s lumbar spine taken subsequent to the claimant’s

alleged July, 2012, injury, was normal.  

Contrary to the Administrative Law Judge’s

statement that emergency medical records from NEA Hospital

dated July 18, 2012, reflect that the claimant was

experiencing muscle spasms in his back, a review of these
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documents shows that this was in error.  While these

documents reflect that the claimant displayed tenderness in

his back to palpation, there is no mention of muscle spasms

in these documents.  Rather, these records reflect that the

claimant was assessed with a lumbar sprain.  Otherwise,

diagnostic studies from that date, to include an MRI and CT

scan of the claimant’s lumbar spine, were unremarkable.  In

fact, the claimant’s CT scan showed “normal lumbar

lordosis,” thus indicating the absence of spasms.  Moreover,

and perhaps more importantly, the claimant denies ever

having muscle spasms following his alleged injury of July,

2012.  While we acknowledge that the claimant was prescribed

Valium to be taken “as needed” for muscle spasms, this

standing alone does not prove that the claimant was

experiencing muscle spasms.

Because there is no indication from the medical

records that the claimant ever experienced muscle spasms

following the July 18, 2012, incident, combined with the

lack of objective findings pursuant to his diagnostic

studies and his own testimony that he did not experience

muscle spasms as a result of this incident, we cannot find

that the claimant has proven that he sustained a compensable
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aggravation of a prior injury due to the incident of July

18, 2012. 

Therefore, we find that the decision of the

Administrative Law Judge is hereby reversed and dismissed.   

IT IS SO ORDERED.

                               
                         A. WATSON BELL, Chairman

                                
               KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The majority states that there are no objective findings

of injury.

My review of the record reveals several

objective findings of injury.  Approximately 13 months

prior to the July 18, 2012 date of injury, the claimant

underwent a lumbar MRI, which showed that the claimant
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had disk degeneration at L4-5.  A CT scan on July 18,

2012, showed no such degeneration, leading me to believe

that the MRI is a more discerning scan, since

degenerative changes cannot be expected to resolve, and

that the claimant still had degenerative changes at L4-5

on that date. Also on July 18, 2012, the emergency room

records indicate that the claimant had bruising of his

right upper arm and an abrasion of his left hand.  On

July 20, 2012, an emergency room physician observed

diffuse paraspinal tenderness to palpation bilaterally

and then prescribed Valium as needed for muscle spasm. 

On July 25, 2012, the claimant was seen at the East

Arkansas Family Health Center where he was diagnosed

with lumbago for which Flexeril, a muscle relaxer, and

physical therapy were prescribed. On August 23, 2012,

the diagnosis remained lumbago, and the Flexeril

prescription was discontinued. 

Under Arkansas law, for purposes of the

Workers' Compensation Act, muscle spasm is an "objective

finding."  Smith v. County Market/Southeast Foods, 73

Ark. App. 333, 338, 44 S.W.3d 737 (2001), citing

Continental Express, Inc. v.  Freeman, 339 Ark. 142, 4



Boyd - G207725    9

S.W.3d 124 (1999), and UAMS v. Hart, 60 Ark. App. 13,

958 S.W.2d 546 (1997).  The Arkansas Supreme Court

discussed this issue in Estridge v. Waste Management,

343 Ark. 276, 281, 33 S.W.3d 167 (2000), and stated that

a prescription to be taken as needed for muscle spasm

was sufficient to satisfy the requirement of objective

findings.  The Court stated that the respondents'

argument that the prescription was a direction and not a

medical finding was “absurd" and that a “doctor would

not prescribe medication directed to be taken ‘as needed

for muscle spasm' if he did not believe muscle spasms

were existent." 

In Fred's, Inc. v. Jefferson, 361 Ark. 258,

264-265, 206 S.W.3d 238 (2005), the Arkansas Supreme

Court applied the logic of the Estridge, supra, case, to

find that the objective findings requirement was

satisfied where the claimant was prescribed a muscle

relaxer and physical therapy, but did not state what the

medication was for or why was he prescribed therapy. 

The Court stated that “a reasonable inference from the

chronology of events is that the medication and physical

therapy were prescribed to aid Jefferson and to treat
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her injury.  Any other construction of these events does

not withstand scrutiny or pass the test of

reasonableness."

The Arkansas Court of Appeals distinguished

Fred's, supra, to find that the objective findings

requirement was not met, where there was no evidence of

why the general muscle relaxer, Robaxin, was prescribed

and no notation of muscle spasm in the emergency room

records, but where there was a doctor's testimony that

when Robaxin is prescribed in the absence of muscle

spasms, it is a prophylactic measure.  Rodriguez v. M.

McDaniel Co., Inc., 98 Ark. App. 138, 144, 252 S.W.3d

146 (2007).

The Court of Appeals has applied Estridge,

supra, to find that the emergency room personnel's

prescription of a muscle relaxer for muscle spasms was

sufficient to establish objective findings of an injury. 

Denning v. Wal-mart Associates, 2009 Ark. App. 842, 5.

I cannot find a justification for disregarding

the case law on this issue.  The claimant was prescribed

a muscle relaxer as needed for muscle spasm.  There is

no evidence that this was done prophylactically.  The
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simultaneous prescription for physical therapy supports

the conclusion that muscle spasms were present. 

Furthermore, if the prescription had been merely

prophylactic, then it would not have been discontinued

in August 2012, because his diagnosis of lumbago

remained the same.  The claimant’s testimony that he did

not have muscle spasms is only as probative as his

medical qualifications allow, and he has no medical

qualifications. 

I find that the claimant has proven the

existence of objective findings and his entitlement to

benefits for his compensable injury.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

                                
                         PHILIP A. HOOD, Commissioner


