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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.: F404328   

GARY BORCHERT,
EMPLOYEE                               CLAIMANT

MERCY HEALTH SYSTEM,
EMPLOYER                               RESPONDENT NO. 1

COMMERCE & INDUSTRY INS. COMPANY,
INSURANCE CARRIER                      RESPONDENT NO. 1

SECOND INJURY FUND                     RESPONDENT NO. 2

DEATH & PERMANENT TOTAL 
DISABILITY TRUST FUND                  RESPONDENT NO. 3

OPINION FILED DECEMBER 13, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JASON M. HATFIELD,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE MELISSA
WOOD, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVID
SIMMONS, Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 19, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:



BORCHERT - F404328 2

1. The stipulations agreed to by the parties at
the pre-hearing conference conducted on April
15, 2013, and contained in a pre-hearing order
filed April 16, 2013, are hereby accepted as
fact.

2. Claimant’s claim for additional compensation
benefits is barred by the statute of
limitations.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the July 19, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

         After my de novo review of the entire record, I

must  dissent from the majority opinion.  The claimant

sought additional medical treatment for his compensable

injury on December 3, 2002, in the form of ambulatory

and other devices. 

          This claim has been before the Commission

since 2005, as the claimant has attempted to protect his

rights to workers’ compensation benefits in the face of

the respondents’ efforts to avoid payment of the same. 

The claimant was successful in 2005 and partially

successful in 2008, before the Commission.  

         A Form C was filed on July 28, 2009, for

additional benefits.  Between December 3, 2009, and

February 10, 2010, the attorneys for the parties

communicated about the claimant’s out-of-pocket medical

expenses, whether the prior award had been paid in full,

and documentation of the payment of disability payments.

On February 16, 2010, the respondents moved to dismiss

the claim for failure to prosecute, to which the

claimant did not object. The order dismissing the claim

without prejudice was entered March 30, 2010.
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         A Form C was filed on May 6, 2010, for

additional benefits, and then on May 24, 2010, another

Form C was filed.  A hearing was conducted on September

15, 2010 on the sole issue of reimbursement for

medication prescribed for his compensable injury.  An

October 13, 2010 opinion awarded reimbursement.

          The current hearing focused on the claimant’s

request for additional medical treatment based upon a

letter from Dr. Saez.  The respondents raised the

statute of limitations defense, because the May 6 and

24, 2010, C forms were filed after more than one year

had expired from the date of the last payment of

compensation.

          The relevant portion of Ark. Code Ann. Sec.

11-9-702(b)(1) requires that a claim for additional

compensation benefits must be filed within one year of

the date of last payment of compensation, or it is

barred.  The last date of payment of compensation was

September 30, 2008.  

          Between 2006 and May 2010, however, the

respondents were on notice that the claimant required

prescription pain medication for his chronic pain which

was generated by his compensable injury, based upon the

respondents’ vocational expert report and the
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independent medical evaluation, as well as the

claimant’s testimony at the 2007 hearing.  Dr. Saez’s

records, in evidence at the September 2010 hearing, show

that the claimant needed prescription pain medication to

manage the chronic pain caused by the claimant’s

compensable injury.  Further, the respondents’ attorney

reviewed the claimant’s current medical records in

December 2009 and introduced Dr. Saez’s records at the

June 2013 hearing. 

         Lastly, the claimant’s medical bills were paid

through the respondent-employer’s group health

insurance, creating constructive if not actual knowledge

on the part of the respondents.  The respondents knew

these medical visits would occur, especially given

claimant’s continued efforts to get treatment and

continued treatment, clearly aimed at his chronic pain

due to his compensable injury.  The medical records are

clear that the claimant was treated for chronic pain

related to his compensable injury.  Thus, the statute of

limitations did not bar the claim, because the

respondents were aware that the claimant needed and was

still receiving medical benefits for his compensable

injury.
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          For the foregoing reasons, I must dissent from

the majority opinion.

                               
                         PHILIP A. HOOD, Commissioner


