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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed August 27, 2012.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The employer/employee/carrier
relationship existed on or about
December 22, 2009.

2. The claimant has established by a
preponderance of the evidence that he
sustained a compensable left shoulder
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injury in a fall at work on December 22,
2009.

3. The claimant has established by a
preponderance of the evidence that he
was temporarily totally disabled from
December 23, 2009, through April 7,
2010.

4. The claimant has established by a
preponderance of the evidence that all
of the medical treatment that he
received for his shoulder at UAMS and at
St. Vincent Health System between
December of 2009 and April of 2010
documented in the hearing record was
reasonably necessary to treat his
compensable shoulder injury.

5. The claimant has failed to establish by
a preponderance of the evidence that he
sustained a compensable neck injury, a
compensable collarbone injury, or a
compensable back injury on December 22,
2009.

6. The claimant’s average weekly wage was
$249.67 which entitles him to a
temporary total disability compensation
rate of $166 per week.

7. The respondents controvert this claim in
its entirety.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the August 27, 2012,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).
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 IT IS SO ORDERED.

                                                       
                        A. WATSON BELL, Chairman

  
                                                       
                        PHILIP A. HOOD, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable left shoulder injury as a result of a work-

related accident on December 22, 2009. 

A carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove by a preponderance of the evidence that

he sustained an injury to his left shoulder as the

result of an alleged work-related accident of December

22, 2009. 

The claimant testified that on December 22,

2009, he tripped and fell at work while discharging his

duties as a cook for the respondent-employer.  Emergency

room records from St. Vincent Health System dated

December 24, 2009, verify that the claimant was treated

on that date for an alleged injury to his left shoulder,
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reportedly as the result of a fall at work the previous

Tuesday.  According to these medical records, the

claimant dislocated his left shoulder as a result of

this incident, but was able to “pop it back into place”

himself.  X-rays of the claimant’s left shoulder taken

on that date showed the following findings:

Left Shoulder - 

There is some irregularity within
the glenoid that could indicate
fracture within the scapula. I do
not see fracture in the proximal
humerus and there is no evidence of
dislocation.

The claimant was assessed with a left shoulder

strain and given a shoulder immobilizer, a prescription

for Vicodin, and told to follow-up with the SHV Arkansas

Specialty Orthopedics clinic in one to two days. 

The claimant failed to follow-up with the

clinic as instructed.  Rather, on January 11, 2010, the

claimant presented to Dr. Ashfaq Hasan at UAMS.  A

report of that initial visit reflects that the claimant

reported to Dr. Hasan that he had dislocated his left

shoulder as the result of a having fallen “straight on

his back” at work on December 22, 2009.  In addition,

this report reflects the following:

PAST HISTORY: Three years back he
had history of dislocation in the
same shoulder for which he came to
our hospital to ER. There his
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shoulder was reduced and was
followed by physical therapy. For
the past three years he has not had
any further dislocation or any pain
in the shoulder. He was happy until
20 days ago. 

X-rays of the claimant’s left shoulder taken

on January 11, 2010, showed findings consistent with a

posterosuperior labral tear.  In addition, while these

films showed no acute fracture, they revealed two round

densities felt to represent synovial calcifications or,

less likely, “joint mice.”  Dr. Hasan concluded that, in

view of the claimant’s significant history of

dislocation and continuous pain, he would need an MRI in

order to rule out a left rotator cuff tear.  This

diagnostic study, which was conducted on February 5,

2010, showed a Hill-Sachs lesion with a small bony

Bankart and bone marrow edema, suggesting a subacute on

chronic dislocation injury, though there was no 

dislocation of the glenohumeral joint indicated.  In

addition, tendinosis of the supraspinatous conjoined

tendon area and the subscapularis was noted.  Further,

this test showed loose bodies within the glenohumeral

joint and Grade 4 cartilaginous defects on the humerus

with capsular scarring.  

The record reveals that the claimant continued

treatment at UAMS under the direction of Dr. Hasan for a
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1 The transcript at page 13 reflects that the claimant
settled that claim by joint petition in March of 1990.

left shoulder Hills-Sachs lesion and tendinosis until

April 8, 2010.  A report dated April 20, 2010, reflects

that the claimant presented to the UAMS emergency room

on that date with continued complaints of left shoulder

pain.  The claimant was discharged home with medication. 

A Central Arkansas Chiropractic Radiology Report

reflects the claimant underwent lumbar and cervical

spine x-rays on April 26, 2010, and again on May 27,

2010.  Each of these reports indicate that the claimant

had decreased lordosis of his cervical spine. 

The claimant was the sole witness at the

hearing of June 19, 2012.  With regard to previous

injuries, the claimant admitted that he had sustained a

work-related injury to his upper back in or about 1990,

that resulted from a slip-and-fall accident in a walk-in

freezer.1  The claimant denied that he received an

impairment rating as the result of that injury.  The

claimant further testified that he returned to work

following that injury to primarily a succession of cook

positions with several more restaurants.  The claimant

stated that he had worked for the respondent-employer

for 15 years at the time of his alleged work-related

accident of December, 2009.
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With specific regard to the clamant’s left

shoulder, the record reveals that the claimant presented

to the UAMS emergency department on May 15, 2005, with

left shoulder pain for approximately one month as the

result of heavy lifting.  While x-rays taken on that

date showed normal bones and joints with no tissue

calcification, a possible rotator cuff tear was

suspected.  The claimant was treated with medications

and discharged to home. 

Thereafter, the claimant admitted that he

injured his left shoulder in or about July of 2006 while

moving furniture.  More specifically, emergency room

notes from July 18, 2006, reflect that the claimant

reported that a television that he was moving fell on

his left arm causing injury to his left shoulder. 

Contemporaneous radiographic films taken at the UAMS

emergency department showed an anterior dislocation of

the left humeral head without fracture.  This injury

resulted in a manual reduction of the claimant’s left

shoulder performed on that same date with reportedly

good results.  An outpatient note dated September 22,

2006, from Dr. Hasan reflects that the claimant was

referred for physical therapy on that date in order to

improve his left shoulder range of motion.  The record

reflects that the claimant received physical therapy
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pursuant to this injury from September 27, through

October 10, 2006. 

On January 16, 2007, the claimant presented to

the UAMS emergency room with lower back, left elbow, and

right shoulder pain following a motor vehicle accident. 

Then, on March 21, 2009, the claimant presented to the

UAMS emergency room with pain in his left shoulder from

having moved furniture two days prior.  An x-ray of the

claimant’s left shoulder taken at that time showed the

following results:

IMPRESSION:
1. No acute fracture or dislocation.
2. New small 8 mm well rounded bony
fragment that overlies the expected
location of the inferior shoulder
joint capsule. This structure is old
in appearance but not present on the
07/18/2006 exam. This may represent
an old injury with subsequent loose
body or joint mouse. 

Approximately two months later, on May 3,

2009, the claimant presented to the UAMS emergency room

complaining of left shoulder pain after a fall.  The

next time that the claimant presented to UAMS for his

left shoulder was following his alleged December 22,

2009, work-related accident.  Thereafter, the record is

devoid of medical reports until the claimant returned to

the UAMS emergency room on May 2, 2011, with complaints
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of abdominal pain and nausea.  The history section of

the report of that visit reflects the following:

Mr. Bonds is a 41 y/o BM with
a hx of GERD, chronic back and
shoulder pain presenting with
nausea, vomiting, abdominal
pain he said that are due to
reflux. ... physical therapy
occasionally smokes MJ. 

A UAMS Clinical Summary report dated May 2,

2011, reflects that the claimant was assessed with

Marijuana abuse.  In a progress report dated May 3,

2011, Dr. Latha Achanta wrote:

Pt seems to be aware of the reasons
leading to his worsening acid reflux
and NV (marijuana use), yet persists
in doing so for ? Drug seeking -
asking about pain meds and when
discharged their use as they can
cause nausea/vomiting themselves, he
seemed disappointed. 

Upon his follow-up visit on May 9, 2011, the

claimant was advised to abstain from marijuana use.

During his deposition of May 16, 2012, the

claimant testified that he had not used marijuana since

he was 18 or 19 years old.  Upon cross-examination, the

claimant admitted that he has used marijuana since that

time, but he stated that “there’s a difference between

smoking on my own and just with somebody else.”  

During his deposition and upon direct

examination the claimant denied having problems with his



Bonds - G000167  11

left shoulder after 2006, up until the time of his

alleged December, 2009, work-related accident.  When

pressed on cross examination about this issue, however,

the claimant revised his earlier statements by admitting

that he “went back to the hospital one time because my

shoulder was just aching me.”  When later confronted

with his March, 2009, and May, 2009, visits to UAMS

pursuant to his left shoulder, the claimant stated, “I

can’t remember every last time I went for my shoulder.

My memory is just not that good.” 

The claimant testified that he began receiving

Social Security disability benefits in November of 2011,

pursuant to his alleged neck, collarbone, back, and

shoulder conditions.  The claimant agreed that he

applied for these approximately four months following

his alleged December, 2009, work-related accident.  The

claimant further admitted that he applied for

unemployment benefits twice before applying for Social

Security disability benefits, but was denied both times. 

The claimant alleged that he was issued a return to work

slip to light duty on January 11, 2010, by Dr. Hasan. 

The claimant agreed that he indicated on his

applications for unemployment benefits that he had no

disabilities and that he was able to begin work

immediately.  The record demonstrates that the claimant
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first applied for unemployment benefits on January 13,

2010, two days after he was released to return to work

by Dr. Hasan, and that he re-applied for these benefits

on May 19, 2010.

It is well settled that the claimant has the

burden of proving by a preponderance of the evidence the

compensability of his claim.  Jordan v. Tyson Foods, 51

Ark. App. 911 S.W.2d 593 (1995); Kuhn v. Majestic Hotel,

50 Ark. App. 23, 899 S.W.2d 845 (1995).  For the

claimant to establish a compensable injury as a result

of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark.

Code. Ann. § 11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in a disability or death; (3)

medical evidence supported by objective findings, as

defined in Ark. Code. Ann. § 11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence.  See also, Ark. Code. Ann. § 11-9-
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103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997), see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).

Moreover, questions concerning the credibility

of witnesses and the weight to be given to their

testimony are within the exclusive province of the

Commission.  Powers v. City of Fayetteville, 97 Ark. App

251, 248 S.W.3d 516 (2007).  When there are

contradictions in the evidence, it is within the

Commission’s province to reconcile conflicting evidence

and to determine the true facts.  Cedar Chem. Co. v.

Knight, 99 Ark. App. 162, 258 S.W.3d 394 (2007).  The

Commission is not required to believe the testimony of

the claimant or any other witness, but may accept and
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translate into findings of fact only those portions of

the testimony that it deems worthy of belief. Id. 

In determining that the claimant had met his

burden of proof in establishing that he sustained a

compensable injury to his left shoulder as the result of

a work-related accident on December 22, 2009, the

Administrative Law Judge and now the majority found,

among other things, that the credible medical evidence

presented in this claim supports the claimant’s account

of his alleged work-related accident.  I note, however,

that these documents reflect a history of the claimant’s

alleged work-related accident as provided by the

claimant to various medical providers.  Due to numerous

inconsistencies in the claimant’s testimony, as noted

above, to include his apparent dishonesty surrounding

his use of illegal substances and false reporting to the

State unemployment agency, I find that the claimant is

not a credible witness.  Therefore, I find that the

claimant’s account of his alleged accident is

insufficient to satisfy requirements Nos. 1, 2, and 4 of

Ark. Code. Ann. § 11-9-102(4)(A).  Further, with regard

to requirement No. 3 of  Ark. Code. Ann. § 11-9-

102(4)(A), I find that the claimant has failed to

present medical evidence supported by objective findings

that his left shoulder condition is the result of an
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alleged work-related accident.  Rather, the weight of

the credible evidence in this claim demonstrates that

the claimant’s left shoulder complaints are the result

of a chronic condition which has resulted from several

past injuries, to include dislocation injuries, which

have required medical treatment on at least three prior

occasions.

The Administrative Law Judge and now the

majority found insufficient objective medical evidence

to establish the claimant’s alleged low back, neck, and

collarbone injuries.  Upon a thorough review of the

medical evidence presented in this claim and other

considerations, including the claimant’s lack of

credibility, I agree.  However, notwithstanding the

claimant’s previous medical treatment for at least one

left shoulder dislocation and “additional bouts of left

shoulder pain,” the Administrative Law Judge and now the

majority found that the claimant’s MRI of February 5,

2010, demonstrated a number of objective abnormal

findings to support the occurrence of an injury or an

aggravation of a preexisting shoulder condition as a

result of his fall of December, 2009.  It is with this

determination that I disagree.

As a starting point, the Administrative Law

Judge and now the majority opined that he had not found
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a “single reference” in the claimant’s medical history

of intermittent shoulder complaints and treatment for

tendinosis, bony Bankart lesion, a Hill-Sachs lesion,

bone marrow edema, synovitis, or synovial hypertrophy. 

With the possible exception of bone marrow edema, which

is often associated with synovitis, I note, however,

that each of these conditions are commonly known to be

degenerative in etiology, usually associated with or the

result of repeated shoulder dislocation.  

The Full Commission has found in previous

opinions that tendinosis, bony Bankart lesion, and a

Hill-Sachs lesion do not satisfy our statutory objective

findings requirement.  That diagnostic results showing

the presence of these conditions in the claimant’s left

shoulder do not represent objective findings to support

the existence of a left shoulder injury is further

supported by the results of the claimant’s February 5,

2010, MRI, which showed, among other things, chronic

dislocation injury, Grade 4 cartilage defects, and

capsular thickening consistent with scarring and

synovitis.  And, while the Administrative Law Judge and

now the majority considered the presence of bone marrow

edema and synovitis, along with the discovery of a

second loose body on the claimant’s February, 2010, left

shoulder MRI, as opposed to one loose body indicated on
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the claimant’s March 21, 2009, x-rays, to be objective

findings of the claimant’s alleged post-fall injury, I

find that this is not the case.

In support of finding that the presence of

synovitis, bone marrow edema, and loose bodies within

the claimant’s right shoulder constituted objective

medical findings sufficient to establish a compensable

injury, the Administrative Law Judge, and now the

majority, cited several relevant Full Commission

opinions, one of which was later affirmed by the court. 

See, Swifton Public Schools v. Shields, 101 Ark. App.

208, 272 S.W.3d 851 (2008); Thresher v. Chem-Fab Corp.,

Full Commission Opinion filed January 18, 1996 (No.

E341177); Parker v. Wal-Mart Stores, Full Commission

Opinion filed March 25, 2009 (Nos. F412612 & F612506);

Jones v. E-Z Loader Boat Trailer, Inc., Full Commission

Opinion filed June 24, 2003 (Nos. E814459 & E909560). 

While it is true that these claims each involved one or

another of the aforementioned medical conditions, and

that these conditions were found in each claim to

constitute objective medical findings, a review of these

claims shows that other factors were taken into

consideration by the Commission and the court when

determining that the injuries in question were

compensable.  These other factors included additional
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objective medical findings to support compensability;

prior medical history; progression of complaints and

medical conditions over time; credible witness

testimony; expert medical opinions, and; etc. 

Therefore, while I agree that the presence of these

conditions has aided in establishing compensability in

other claims, I do not agree that they do so in this

claim.  More specifically, the presence of any of these

conditions standing alone is insufficient to establish

compensability.  Rather, the weight of the credible

evidence must be considered in totality in order to

determine whether the claimant has met his burden of

proof with regard to compensability. 

The medical records presented in this claim

demonstrate that the loose bodies seen in the claimant’s

left shoulder pursuant to his February, 2010, MRI,

appeared to have arisen from the humeral head which,

according to the MRI report, demonstrated areas of

cartilage loss and Grade 4 subchondral changes.  Again,

these specific findings are commonly associated with

degenerative changes.  Furthermore, the record is devoid

of any medical opinion stating that the claimant’s

shoulder condition, specifically the additional loose

body as seen on the February 5, 2010, MRI was the result

of an acute event.  Rather, the weight of the medical



Bonds - G000167  19

evidence preponderates in favor of this condition having

developed over time.  This is supported by the findings

of the March 21, 2009, x-ray which indicated that the

loose fragment seen therein might represent an “old

injury with subsequent loose body or joint mouse.” 

Because the record is devoid of any medical opinion

stating with specificity the precise origin of this

additional loose body as seen on the February, 2010,

MRI, we would have to speculate as to its etiology, and

this we cannot do.  See, Dena Constr. Co., et al v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979).  Further,

to find that this second loose body is the result of the

claimant’s alleged work-related accident of December,

2009, would, in the absence of objective medical

evidence to support such a finding, be relaxing the

requirements of Ark. Code Ann. §11-9-102(4)(A) to such

an extent that the claimant would not have to meet his

burden of proof in order to establish compensability. 

Furthermore, as previously mentioned, the presence of

synovitis and related bone marrow edema does not in and

of itself constitute objective medical findings

sufficient to support a determination of compensability,

in that these conditions are often associated with joint

degeneration.  The record is devoid of medical evidence
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to support a finding that these conditions were the

result of an acute event.  

Therefore, even if I found that the claimant’s

testimony with regard to an alleged work-related

accident on December 22, 2009, was credible, which I do

not, in the absence of objective medical evidence to

support the existence of a left shoulder injury, I find

that the claimant has failed to prove by a preponderance

of the evidence that an alleged work-related accident in

December of 2009, resulted in a new injury to his left

shoulder, or an aggravation to a preexisting condition.

Rather, the weight of the credible evidence in this

claim shows that the claimant currently suffers from

conditions associated with chronic and repeated

dislocations of his left shoulder; conditions which have

compelled him to seek medical treatment in the past, and

which will likely require ongoing medical treatment in

the future.  And, while the claimant may have, in fact,

dislocated his shoulder again sometime in December of

2009, and notwithstanding evidence that he was treated

for symptoms associated with an alleged dislocation of

his shoulder on December 24, 2009, I find that, aside

from the claimant’s own self-serving testimony, which I

do not find credible, the claimant has failed to present

witnesses or other evidence to substantiate his claim of



Bonds - G000167  21

a work-related incident having occurred on or about

December 22, 2009.  In addition, the fact that the

claimant failed to follow-up with treatment as

recommended by SVH emergency staff, opting instead to

wait until mid-January, 2010, before seeking additional

treatment for his alleged left shoulder injury, tends to

further discredit his claim of any symptoms for which he

was treated at or since that time being causally related

to an incident at work.  Rather, the preponderance of

the evidence in this claim supports a finding that the

claimant’s left shoulder condition is the result of a

preexisting condition which, according to credible

medical evidence presented in this claim, causes him to

periodically seek medical treatment.  Based upon the

above and foregoing, I find that the claimant has failed

to prove by a preponderance of the evidence that he

sustained a compensable injury to his left shoulder as

the result of an alleged work-related accident on

December 22, 2009.  Therefore, I must dissent from the

majority opinion.  

_______________________________
KAREN H. McKINNEY, Commissioner


