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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 19, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has not proven
that he sustained a compensable
injury on January 27, 2010. He
has failed to provide
substantial evidence in the
form of objective medical
findings that he suffered
either an aggravation or a new
injury.
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2. Having found that the claimant did not
suffer an aggravation or a new
compensable injury on January 27, 2010,
he is not entitled to temporary total
disability, medical treatment or
attorneys’ fees.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner
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Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought benefits for a back injury on

January 27, 2010 which either aggravated a pre-existing

condition or was a new injury.

The claimant testified that he experienced a

pop in his back and increasing pain while working

unloading trucks. Unloading trucks was the job for which

he was employed by Wal-Mart and which provided a benefit

to the company.  His medical records show that the

claimant consistently related the cause of his problem

to the work unloading trucks.  The claimant satisfied

the element of his claim that the injury arose out of

and in the course of his employment.  Ark. Code Ann.

§11-9-102(4)(A)(i).

The claimant had a pre-existing injury.  He

had a back injury in 2003, for which he received a 10%

rating to the body as a whole, for his lumbosacral

abnormalities in October 2005.  By June 2007, he was

doing well, and his restrictions were changed to no

lifting more than fifty pounds.  The claimant was able
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to work without needing medical treatment and without

difficulty from June 2007 until January 27, 2010, when

he was injured.  Dr. Dodson opined that the work injury

on January 27, 2010 - when he experienced a marked

increase in his problems - was “responsible for more

than 50% of his impairment” and was the major cause of

his need for treatment and impairment.  Dr. Dodson also

related the gradual development of symptoms while

employed as a truck unloader to his condition.  Dr.

Dodson opined that the current injury was an aggravation

of his 2003 injury, caused by the January 27, 2010

incident and the work of unloading trucks over time. 

While the claimant had a pre-existing back injury, he

was able to work without problems or medical treatment

for two-and-one-half years until he began the truck

unloader job, during which he experienced a specific pop

in his back and also increasing symptoms.  Absent the

specific pop and absent the truck unloading duties, the

claimant would have been able to continue working as he

had for the two-and-one-half years prior to the injury. 

The claimant has shown that the injury on January 27,

2010, caused internal or external physical harm to the

body which required medical services or resulted in
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disability or death.  Ark. Code Ann. §11-9-102(4)(A)(i). 

Even under the more stringent standard of major cause,

found in Ark. Code Ann. §§11-9-102(4)(A)(ii)(b) and

(4)(E)(ii), the claimant has shown that his work was the

major factor in his need for treatment and impairment,

thus satisfying the requirement for major cause.  But

for damage caused when he began working as a truck

unloader, he would have not had the symptoms or need for

treatment and could have continued to work as he had

prior to that assignment.

There is ample medical evidence supported by

objective findings establishing the injury.  Ark. Code

Ann. §§11-9-102(4)(A)(i) and 102 (4)(D).  Dr. Dodson

noted the following findings: MRI evidence of

degenerative disc disease at L2 through L5, with spinal

stenosis and associated radiculopathy; left sacroiliac

joint dysfunction; tenderness and palpable spasm in the

lumbosacral spine; decreased sensation in the left lower

extremity with appreciable weakness; and restricted

lumbar passive range of motion.  Dr. Chakales, on

January 27, 2010, observed decreased range of motion,

increased lumbar lordosis, bilateral positive straight

leg raises, and diminished reflexes at the knee and
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ankle.  The February 2010 MRI also showed atrophy of the

musculature at L4-5 and hyperlordosis.  Dr. Chakales

prescribed muscle relaxers on March 3, 2010, and Dr.

Lukasek did the same on March 11, 2010.  Dr. Lukasek

explained that muscle spasms are due to a recent event

that strains a particular muscle.  On June 16, 2010, Dr.

Chakales observed spasms, pain, and a positive sciatic

stretch, bilaterally.  On July 19, 2010, the claimant

returned to Dr. Chakales, who noted some improvement and

prescribed pain pills and muscle relaxers.  On August

30, 2010, Dr. Chakales noted the claimant’s

hyperlordosis, back pain, and “a lot of spasm.”  The

claimant went without treatment for two-and-one-half

years prior to the injury. 

Based upon the testimony of the claimant that

he had one incident when his back popped and that he

also had increasing pain while employed as a truck

unloader, the testimony of Dr. Lukasek that the claimant

had some acute back pain from “unloading a truck,” and

the statement of Dr. Dobson that the claimant’s present

condition was due to injuries sustained on January 27,

2010 at work, I conclude that the claimant’s back injury

was caused by a specific incident and is identifiable by



Bolden - G002190 7

time and place of occurrence.  Ark. Code Ann. §11-9-

102(4)(A)(i).

The claimant has satisfied the elements of

compensability, either as a specific incident or a

gradual onset injury.  I would award medical benefits

from February 11, 2010, when Dr. Chakales took the

claimant off work, until June 8, 2011, when he received

his impairment rating from Dr. Dodson.  The claimant was

unable to work, did not work, and was still in his

healing period during that period.  I would also award

medical benefits, including all the treatment of record,

and additional reasonable and necessary medical

treatment, mileage, and an attorney’s fee.  In regard to

the claimant’s request for a change of physician, I

would grant the request, because there is no evidence

that the claimant received a copy of the notice

provisions of Form N.  Only the front page of that form

is in evidence, and it would take speculation to find

that the claimant received information not in evidence. 

For the foregoing reasons, I must respectfully

dissent from the majority opinion.
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PHILIP A. HOOD, Commissioner


