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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed July 17, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier
relationship existed on or about May 2,
2012, when the claimant contends she
sustained a compensable injury.

3. Based on an average weekly wage of
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$731.78, the claimant would be entitled
to compensation rates of $488.00 for
temporary total disability benefits and
$366.00 for permanent partial disability
benefits.

4. Respondents have controverted this claim
in its entirety.

5. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable injury on May 2,
2012, because the evidence demonstrates
that she was traveling to work and not
performing employment services at the
time of the alleged injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

In affirming and adopting the decision of the

Administrative Law Judge as our own, we further find

that the evidence demonstrates that the claimant was

responsible for bringing her own food to the client’s

home for her own consumption.  Claimant’s husband even
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testified that he and his wife were not reimbursed for

any food that they gratuitously provided for the

clients.  Moreover, at the time of the claimant’s injury

she was not grocery shopping, but was once again on the

road driving to the client’s home.  This claim is

squarely on point with Campbell v. Randal Tyler Ford

Mercury, Inc., 70 Ark. App. 35, 13 S.W.3d 916 (2000). 

Campbell was involved in a fatal car accident on his way

to work.  The claimant argued in Campbell that he was

transporting contracts back to the office that he had

taken home over the weekend to work on.  The Court of

Appeals held that at the time of his accident, Campbell

was not working on the contracts, but was traveling to

work.  Likewise, in this claim, the claimant was not

grocery shopping for her clients, she was traveling to

work.  As such, we cannot find that she was performing

employment services when her accident occurred.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the entire record,

I dissent from the majority opinion.  The claimant

appealed the decision of the Administrative Law Judge

denying the compensability of her May 2, 2012 injury. 

The claimant was injured in a motor vehicle accident,

after leaving a grocery store and on her way to the home

where she and her husband were caregivers to two

disabled men in their parents’ home.  She had stopped at

the store to pick up groceries for her clients’ lunches

and dinners. 

To find that the claimant was not performing

employment services at the time of the accident, the

majority has relied upon the human resources director’s

testimony that the clients were supposed to provide the



Black - G203867 5

groceries, that the claimant was not supposed to provide

groceries, that the claimant’s workday did not begin

until she arrived at the clients’ home, and that she

would not have been compensated for any time prior to

her arrival there.

The test for “employment services” is “the

same as that used to determine whether an employee was

acting within the course of employment, i.e., whether

the injury occurred within the time and space boundaries

of the employment, when the employee was carrying out

the employer's purpose or advancing the employer's

interest directly or indirectly.”  Texarkana v. Conner,

373 Ark. 372, 376 (2008).  The Supreme Court in Conner,

supra, stated that the “critical inquiry is whether the

interests of the employer were being directly or

indirectly advanced by the employee at the time of the

injury,” and that the issue depends on the particular

facts and circumstances of each case.  The Court of

Appeals has also explained that “[w]hatever ‘employment

services’ means must be determined within the context of

individual cases, employments, and working

relationships, not generalizations made devoid of

practical working conditions.”  Honeysuckle v. Stout,
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2009 Ark. App. 696 (2009).

The courts have found that activities in which

claimants were engaged after work hours ended or while

on break were employment services.  In CV'S Family Foods

v. Caverly, 2009 Ark. App. 114 (2009), the claimant was

the night manager of the appellant grocery store.  He

was injured escorting a sixteen-year-old employee to her

vehicle in the store parking lot after dark and after

the store had closed.  The Court of Appeals held that he

was performing employment services:

Watching the young employee to ensure her
safety at night was more than gentlemanly and
laudable: it was an activity that came within
the scope of his oversight, and it benefitted
the employer by ensuring the safety of a
trained and valuable employee, and by helping
establish a record of safety on the premises
that would benefit the employer in its
attempts to recruit future employees and to
alleviate any fears that potential customers
might have about the safety of the parking lot
after dark.

In Texarkana v. Conner, supra, the claimant

was injured opening a locked gate to a parking lot.  He

was returning from a break in his vehicle, and the

normal entrance to the parking lot was blocked.  His

intent was to park and go to the cafeteria to eat lunch,

where he would be on call to perform his job duties if
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necessary.  By creating access to the parking lot, he

was advancing his employer’s interests, even if he was

the only employee seeking access at that time.  In that

case, the Arkansas Supreme Court made a statement

crucial to the current claim:

It is clear that in a case such as the present
one, where an injury occurs outside the time
and space boundaries of the employment, the
critical inquiry is whether the employer's
interests were being advanced, either directly
or indirectly.

Conner, supra at 377 (emphasis added).  The

Court went on to say that the pertinent question was

whether the employer’s interests were advanced by the

employee at the time he unlocked the gates and injured

himself.  Thus, according to the Arkansas Supreme Court,

the fact that “an injury occurs outside the time and

space boundaries of the employment” does not bar a

finding that an employee was engaged in employment

services at the time of an injury.

Likewise, activity which is in part personal

in nature may still satisfy the employment services

requirement.  In LVL, Inc. v. Ragsdale, 2013 Ark. App.

65, the claimant was performing employment services

where he was driving truck full of mail, and as he was
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getting ready to leave the roadway to stop for

cigarettes, a bathroom break and a safety check, he was

struck from behind.  In Arkansas Methodist Hospital v.

Hampton, 90 Ark. App. 288, 205 S.W.3d 848 (2005), the

claimant was injured while getting breakfast for herself

and her co-workers.  She and her co-workers were ICU

nurses on a twelve-hour shift, with no scheduled breaks. 

The court determined that the Commission’s decision that

her activity directly or indirectly advanced the

interests of the employer was supported by substantial

evidence, under Ray, supra, and under Matlock v.

Arkansas Blue Cross Blue Shield, 74 Ark. App. 322, 49

S.W.3d 126 (2001).

Appellants are correct in stating that the
resolution of this case does not hinge on
whether the injury occurred when the employee
was on a paid break. Compare Ray, supra, and
Trane, supra.  To the contrary, no single
factor determines whether an employee was
performing employment services at the time an
injury occurred.  As this court has
recognized, several factors are instructive
when examining this issue, and include: 1)
whether the accident occurs at a time, place,
or under circumstances that facilitate or
advance the employer's interests; 2) whether
the accident occurs when the employee is
engaged in activity necessarily required in
order to perform work; 3) whether the activity
engaged in when the accident occurs is an
expected part of the employment; 4) whether
the activity constitutes an interruption or
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departure, known by or permitted by the
employer, either temporally or spatially, from
work activities; 5) whether the employee is
compensated during the time that the activity
occurs; 6) whether the employer expects the
worker to cease or return from permitted
non-work activity in order to advance some
employment objective.  Matlock v. Arkansas
Blue Cross Blue Shield, 74 Ark. App. 322,
339-40, 49 S.W.3d 126, 138-39 (2001).

The court looked to both Matlock and Ray to

determine that the employer received the benefit of the

claimant getting a necessary meal for all the ICU

nurses, thus avoiding the need for each nurse to leave

the ICU one at a time.  This minimized the strain on the

ICU nurses and the ICU patients, since there were no

scheduled breaks for their twelve-hour shifts.  The

court also noted that an employee may be compensated if

the activity constitutes an interruption or departure

from her work activities, if the activity is known or

permitted by the employer.

Especially relevant here is Witt v. Allen &

Son, Inc., CA08-1302 (Ark. App. 9-2-2009), in which the

claimant was engaged in employment services, where he

was injured in a motor vehicle accident.  He was not on

the clock at the time of the accident, but he had

already met with other employees to organize the work
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plan for the day.  Another employee was driving him from

one job site to pick up a tractor to take to another job

site, at the time of the accident.  Whether an employer

requires an employee to do something has been

dispositive of whether the activity constituted

employment services.  See Ray v. Univ. of Ark., 66 Ark.

App. 177, 990 S.W.2d 558 (1999).  The Witt court noted

that the fact that the claimant was not being paid at

the time of the accident was not dispositive.  The

claimant’s workday had begun, and he was performing

services which benefitted the employer and were

necessary to the performance of his duties.

The record is very clear that the claimant and

her husband had stopped at a gas station to pick up some

groceries, so that the claimant could cook for her

clients, their parents, her husband and herself.  She

also bought a treat for her client. On their way from

the grocery store to the clients’ home, there was an

accident.

The evidence is also clear that these

federally funded programs required careful record

keeping.  Care plans were established with guidelines

for the time of care provided as well as the number of
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hours which would be provided.  There is evidence that

Personal Care Aides, such as the claimant, were expected

to provide, generally, a broad spectrum of services from

bathing to cooking to maintaining supplies. 

Specifically, the clients’ care plan specified that the

clients’ parents would perform the shopping duties. 

However, the testimony of the claimant, her husband, and

the father of the clients makes clear that, regularly,

the claimant brought groceries into the home so that she

could do the cooking which was required of her.

Sometimes, the parents asked her to bring groceries as

well.  The record also shows that while there were

specific hours under the plan for specific services, the

clients’ father and the claimant had an arrangement set

up to suit the needs of the family the best, and this

arrangement did not conform exactly to the plan hours. 

It does appear that the claimant did actually work the

number of hours, but not at the exact times that were

listed.

The record also shows that the claimant’s

schedule the morning of the accident was consistent with

her normal schedule.

So, here is a claimant who collected some
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groceries necessary for that day’s cooking, on her way

to her place of work.  Cooking was a specific

responsibility of her employment.  Shopping was supposed

to be done by the parents, but the claimant regularly

did shopping, when necessary, so that she could cook.

The claimant was not able to take the clients with her

to the store, and work time was from 6:30 or 7 am to 1

pm on some days, and more often, until after midnight. 

Thus, in order to do her job of cooking, she had to get

any supplies which were not at the clients’ home before

she arrived.  The clients’ parents were aware that this

occurred, and even the employer’s witness refused to say

that it was always wrong for the claimant to pick up

supplies at the request of the clients’ family,

indicating that even the employer was aware that

circumstances might require that the claimant shop.

Thus, the claimant was performing a task with

a direct benefit to her clients and her clients’

parents, and this was a direct benefit to her employer. 

I liken this situation to that in Witt, where the

employee was engaging in activities necessary to the

work he would do once he was on the clock.

I do not give great weight to the respondent-
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employers’ evidence concerning the hours recorded on the

claimant’s time sheet.  They could not have testified

that the employer condoned a timekeeping practice that

could be construed to defraud the federal government. 

The testimony of the claimant and her husband, that

their workday started at five o’clock in the morning and

that the clients’ family did not want them to arrive

until closer to seven o’clock, was corroborated by the

testimony of the clients’ father.  Further, the father

testified that a manager with the respondent-employer

told him that he should avoid reducing the hours of

service they received, because they would “lose them.” 

The majority has stated that the claimant was

responsible for bringing her own food to eat during the

day.  However, the claimant testified that she and her

husband ate the same meal that she prepared for her

clients.  The father testified that the claimant brought

items at the parents’ request a few times.  He also

stated that the claimant did not bring in food every

time she cooked, because the parents supplied the

groceries.  He explained that she did bring grocery

items to the house sometimes, because she cooked.  The

father testified that the claimant and her husband ate
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the meals with the clients and their parents.  The

testimony supports a finding that cooking meals for the

family, which sometimes required bringing groceries to

the house, was a part of her job duties.

I would award the claimant appropriate

benefits for her compensable injury, because her injury

occurred while she was performing employment services. 

Absent the claimant’s shopping trip, she would not have

been able to perform the work duty of cooking for the

clients.

For the foregoing reasons, I must dissent from

the majority opinion.

                                   
PHILIP A. HOOD, Commissioner


