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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G108532

VEANCE JERRY BINNS, EMPLOYEE  CLAIMANT

MASONRY IV, INC., EMPLOYER RESPONDENT

BRIDGEFIELD CASUALTY INSURANCE CO.,
CARRIER/TPA RESPONDENT

OPINION FILED APRIL 4, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SETH HYDER,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 15, 2012.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. That the Arkansas Workers’
Compensation Commission has
jurisdiction of this claim.

2. The employer/employee/carrier
relationship existed on or about October
4, 2011, when the claimant contends he
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sustained a compensable injury to his
back, head and neck.

3. The claimant earned an average weekly
wage of $440.00.

4. Claimant has failed to establish by a
preponderance of the evidence that she
suffered a compensable injury on October
4, 2011.

5. Claimant has failed to establish a
compensable injury by medical evidence
supported by objective findings.

6. All other issues are reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

In affirming and adopting the decision of the

Administrative Law Judge, we acknowledge that the

claimant has requested on appeal that this claim be

remanded to the Administrative Law Judge for the

introduction of additional evidence.  Arkansas Code
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Annotated § 11-9-705(c)(1) (Repl. 2002) provides that

all evidence must be submitted at the initial hearing on

the claim.  In order to submit new evidence, the

claimant must show that the newly discovered evidence is

(1) relevant; (2) is not cumulative; (3) will change the

result; and that (4) the party seeking to introduce the

evidence was diligent. Mason v. Lauck, 232 Ark. 891, 340

S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark. App. 127,

633 S.W.2d 391 (1982).  The Commission has broad

discretion with reference to admission of evidence and

our decision will not be reversed absent a showing of

abuse of that discretion.  Clark v. Peabody Testing

Service, 265 Ark. 489, 579 S.W.2d 360 (1979); W.W.C.

Bingo v. Zwierzynski, 53 Ark. App. 288, 921 S.W.2d 954

(1996); Litnthicum v. Mar-Bax Shirt Co., 23 Ark. App.

26, 741 S.W.2d 275 (1987); Southwest Pipe and Supply v.

Hoover, 13 Ark. App. 144, 680 S.W.2d 723 (1984).  

The claimant was offered the opportunity to

proffer medical records after the hearing.  However,

claimant’s attorney did not do so.  Claimant’s new

attorney requests that we remand this matter to the

Administrative Law Judge to accept medical records into

evidence and to reconsider her opinion. We note that
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this is not new evidence, but evidence that was

available to the claimant prior to the hearing.  While

claimant’s medical records may be relevant to this

claim, and the introduction of such medical records may

change the results of the claim, we are unable to even

make that determination as neither claimant’s former

attorney proffered such records, nor has claimant’s

present attorney attached such records to his appeal

brief/motion to remand.  We further find that the

claimant was not diligent in obtaining and submitting

these medical records into evidence.  We are cognizant

of the fact that this finding may be harsh, but it would

be just as unjust to allow the claimant a second

opportunity to present the same evidence that should

have been presented at the first hearing.  Arkansas Code

Annotated § 11-9-705(c)(1) (Repl. 2002).

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.


