
 
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G010358   

RHONDA BENNINGS,
EMPLOYEE                               CLAIMANT

BRYANT SCHOOL DISTRICT,
EMPLOYER                               RESPONDENT

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED OCTOBER 8, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents represented by the HONORABLE BETTY J. HARDY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed May 17, 2013.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that additional
back surgery is reasonably necessary.  While
the claimant has failed to prove that further
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back surgery is warranted, the claimant is
entitled to continued, reasonably necessary
maintenance treatment.

4. Issues not addressed herein are specifically
reserved.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the May 17, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

The claimant sought additional medical treatment of her

compensable injury in the form of surgery for a

recurrent herniation.

          The claimant sustained a compensable back

injury on November 19, 2010, which was accepted by the

respondents.  She had surgery on December 1, 2010, for a

herniation at L4-5, after which she continued to have

severe pain going into her right leg. Between her injury

and her surgery, the pain going into her leg was at a

level 10 on a scale of 1 to 10, and after the surgery,

her pain eased to a 7.  Her pain never stopped.  She was

very inactive due to her pain.  She underwent physical

therapy, which made her pain worse.  She had a

functional capacity evaluation. She testified that she

did not do most of the tasks there, because she had an

injury.  A neuropsychology evaluation was conducted,

during which it was determined that she needed

pharmaceutical management of depression. 

          After six physical therapy visits, the

claimant was released at maximum medical improvement, to

full duty, despite her continued symptoms, with a 10%
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impairment rating to the body as a whole.  She

eventually was seen by Dr. Shahim.  Her pain had not

improved.  Dr. Shahim performed an MRI, which showed a

recurrent disc herniation at L4-5 causing nerve

impingement, which Dr. Shahim stated was consistent with

the claimant’s complaints and the pattern of her pain. 

He did two epidural injections which helped for about a

week at a time.  Dr. Shahim offered the claimant the

option of surgery, which had a 70% chance of success. 

While he stated that this surgery was elective, he also

stated that he considered all surgeries elective.  After

being advised of all potential risks and benefits of the

surgery, the claimant wishes to proceed. 

          Since Dr. Shahim’s recommendation of surgery,

the claimant has not been able to get further treatment. 

She testified at the time of the hearing that she had

not had prescription medication in two years for her

back injury.  She used Ibuprofen, which helped her

function, but did not take away her pain.

          The issues of credibility which have been

raised by the respondents do not reach to the validity

of Dr. Shahim’s opinion or the veracity of the

claimant’s complaints.  The claimant’s symptoms are

consistent with dermatomal pattern for her nerve
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impingement.  Whether this could be considered an

objective finding or not under the Act, Dr. Shahim’s

testimony that the claimant’s pattern of pain was

consistent with the nerve impingement observed on MRI is

compelling evidence of the factual basis for the

claimant’s complaints. 

          I would award the claimant additional medical

benefits in the form of continued treatment by Dr.

Shahim, including the surgery for her recurrent

herniation.

          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


