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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F811264   

BRADLEY BARTON,
EMPLOYEE                               CLAIMANT

MICRO PLASTICS, INC.,
EMPLOYER                               RESPONDENT NO. 1

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER                      RESPONDENT NO. 1

DEATH & PERMANENT TOTAL
DISABILITY TRUST FUND                  RESPONDENT NO. 2

OPINION FILED MAY 10, 2013

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK S.
“RICK” SPENCER, Attorney at Law, Mountain Home,
Arkansas.

Respondents No. 1 represented by the HONORABLE PHILLIP
P. CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 31, 2013.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:
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1. The Arkansas Workers’ Compensation Commission
has jurisdiction over this claim.

2. The employee-employer-carrier relationship
existed on at all relevant times, including on
or about October 29, 2008.

3. The claimant’s Motion to Recuse is hereby
denied.  I find the Act to be constitutional.

4. The claimant failed to prove by a
preponderance of the credible evidence that he
has been rendered permanently and totally
disabled by his compensable injury of October
29, 2008.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 31, 2013

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.
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A. WATSON BELL, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

          After my de novo review of the entire record,

I must respectfully dissent from the majority opinion. 

I find that the claimant has proven that he is

permanently and totally disabled.

          The findings upon which the majority, in

affirming and adopting the Administrative Law Judge’s

opinion, relies to deny these benefits are not supported

by the evidence.  

          First is the finding that the medical evidence

does not support the claimant’s testimony that Lyrica

was not helping.  Mr. Barton testified that the

“Lyrica’s not working anymore.”  His pain had “gone all

the way back to where it was when it first started. 

It’s just getting worse.”  The Lyrica helped to slow the

pain pulses down, but it had stopped working.  Mr.

Barton stated that he thought his hand was “slowly
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progressively getting worse because the Lyrica now what

was kind of stopping the pain pulses, you know, the

nerve pain pulses, it’s not doing it now.” Lyrica did

not stop the pain completely, but “it slowed the pain

pulses down.”  The pain had returned, even though he was

taking 300 milligrams of Lyrica twice a day.  It was

“not doing what it used to do anymore.” 

          The medical records show that Dr. Rutherford

prescribed Neurontin on September 7, 2010.  On October

5, 2010, the claimant reported that the Neurontin did

not help.  Dr. Rutherford prescribed Lyrica at that

time.  On October 28, 2010, Dr. Rutherford noted that

the Lyrica was of substantial benefit for pain control. 

On April 29, 2011, the claimant reported continued

benefit from the Lyrica, and that he was having

increasing joint-centered pain on his left hand.  On May

9, 2010, Dr. Rutherford observed arthritic change in

both hands, worse on the left, and prescribed Naprelan. 

Mr. Barton returned on June 8, 2011, reporting that the

Naprelan reduced his pain and swelling.  He was to

finish that prescription and to continue using Lyrica. 

Dr. Rutherford stated that Lyrica “will be required on a

long-term basis regarding neuropathic pain left upper
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extremity related to median and ulnar nerve injuries.” 

Mr. Barton saw Dr. Rutherford on November 8, 2011, with

no change in status.  His prescription was continued.

          Mr. Barton last saw Dr. Rutherford on November

8, 2011.  The hearing was on January 23, 2013.  Mr.

Barton did testify that the Lyrica helped for a time,

which is consistent with the medical records.  There is

nothing in the medical records to contradict his

testimony that it was no longer working.  The records

indicate that Dr. Rutherford expected to continue to see

him, long-term, for medication supervision.  This did

not come to pass.  The finding that Mr. Barton was

untruthful about his pain and the current efficacy of

the Lyrica prescription is not supported by the medical

evidence.

          Second, the evidence does not support a

finding that Mr. Barton gave inconsistent testimony as

to why he quit Sears.  The claimant testified that, once

he moved to Hot Springs, he found employment at a Sears,

vacuuming, for a limited number of hours a week.  This

employment lasted up to about five months.  He left that

work, because his employer needed someone who could do

more and because of pain in his left hand.  At the
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hearing, the respondents’ attorney stated “All right. 

And I think you told me that you worked there [Sears]

for some months but you quit because it bothered your

left hand.”  The claimant replied affirmatively.  Later

the Administrative Law Judge asked the claimant:

          Q     All right.  Next you testified when Mr.  
                Cuffman was questioning you that you     
                quit this job at Sears due to leg pain.

          A     No, due to my hand pain, ma’am.

          Q     Okay. I understood the question to be or 
                his statement was that you said you had  
                some leg pain.  Did you have any leg     
                pain?

          A     Not at all. Just my left hand pain,      
                ma’am.

          In a thorough review of the hearing testimony,

the only mention of leg pain is in the Administrative

Law Judge’s questions of the claimant.  The respondents’

attorney, Mr. Cuffman did not mention leg pain in his

questioning.  In her opinion, the Administrative Law

Judge found that Mr. Barton was not credible, because of

the mention of leg pain, but she was the only person who

brought up leg pain at the hearing or in the record at

all.  Again, this finding, adopted by the majority, is

unsupported in the record.
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          The Administrative Law Judge also concluded

that the absence of medical evidence as to the

claimant’s restrictions and disability outweighs the

evidence in the record of his restrictions and

disability.  Mr. Barton has been unable to return to Dr.

Rutherford, or any other physician, for his compensable

injury due to the respondents’ refusal to authorize

further treatment and due to his inability to obtain

gainful employment.  Of course there is no medical

evidence on the issue of permanency or restrictions. 

The claimant had not seen a physician for more than a

year prior to the hearing.  He saw Dr. Moore two years

after his injury, and Dr. Rutherford even later than

that.  At the time of their treatment, he was no longer

working.  The absence of medical evidence as to his

restrictions and disability is not a contradiction of

Mr. Barton’s testimony or that of his fiancee.  

          I also disagree with the conclusion that Mr.

Barton has shown no interest in returning to work.  He

did go back to work.  The fact that he worked for

approximately five months, despite his pain, supports a

finding that he was willing to work. 
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          The opinion states that the claimant had

transferable skills and the ability to work in a variety

of jobs.  There is no mention of what those jobs might

be and what transferable skills he actually possesses. 

The opinion of the vocational expert was discounted,

because it was based upon his reports of pain and

limitations, without the benefit of medical opinion. 

However, the expert’s opinion noted the medical reports

concerning his range of motion, grip strength and pinch

strength, as well as the mechanism of injury.  She also

noted that the plastic surgeon who removed the sutures

after his initial care at the emergency room prescribed

aggressive hand therapy which was not provided.  Her

opinion took into account the medical records, the

vocational environment within which the claimant lives,

his age, his work history, and indeed, his reports of

his condition and limitations.  His reports of pain to

the expert are not inconsistent with the medical records

or his hearing testimony and are quite consistent with

the limited treatment he received for his significant

injury.  

          The opinion also discounted the expert’s

report, because it relies upon Mr. Barton’s statement
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that he still had pain while on Lyrica.  As noted

earlier in this dissent, the testimony and medical

records do not conflict.  The claimant experienced pain,

for which Lyrica was prescribed.  This was found to have

substantial benefit.  However, Dr. Rutherford noted in

April 2011 that the Lyrica provided continued benefit

but that Mr. Barton had increasing pain on his left

hand.  Dr. Rutherford never wrote that Mr. Barton was

pain-free on Lyrica.  Mr. Barton never stated that he

was pain-free on Lyrica.  More than a year had passed

since Dr. Rutherford’s last medication follow-up of Mr.

Barton.  The majority’s insistence that the early

success of Lyrica meant that he could not be limited by

pain and therefore was not credible is not supported by

the evidence.

          Based upon the opinion of the vocational

expert, the medical records and the testimony of the

witnesses, I find that Mr. Barton is permanently and

totally disabled.  He had a significant hand injury

which was poorly medically managed, causing his recovery

to be stunted.  He did not receive the physical therapy

recommended soon after his injury.  He is now limited to

pain management, and even that medical care was



BARTON - F811264 10

discontinued.  He is almost sixty years old at this

time, which is considered advanced age in terms of

employment, given the fact that his prior work demanded

the use of both hands.  The claimant does not have

computer skills or professional training.  His sleep is

interrupted, causing issues with his concentration

during the day.  His pain also limited his

concentration.  His range of motion and strength in his

hand, documented medically, are limited.  He had lost

control of his car due to cramping in his hand,

supported by notations that he took muscle relaxers, in

the medical records, so he no longer drove.  His

activities of daily living were restricted, including

bathing, using the restroom, household chores and

cooking.  He had given up all of his many hobbies except

television and books.  Walking and the use of his left

hand to the extent he was able caused cramping, swelling

and pain.  I find that the claimant has proven his

entitlement to permanent benefits.  I also find that the

majority opinion is not substantially supported by the

record.
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          For the foregoing reasons, I must respectfully

dissent from the majority opinion.

______________________________
PHILIP A. HOOD, Commissioner


