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OPINION AND ORDER

Claimant appeals from a decision of the Administrative

Law Judge filed October 3, 2012.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on August 2, 2012, and
contained in a pre-hearing order filed
that same date, are hereby accepted as
fact.

2. Claimant has failed to prove by a preponderance of
the evidence that he suffered a compensable hernia
while employed by the respondent.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies the

law, and should be affirmed. Specifically, we find from a

preponderance of the evidence that the findings of fact made by

the Administrative Law Judge are correct and they are, therefore,

adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and conclusions

therein, as the decision of the Full Commission on appeal.

IT IS SO ORDERED.

                                   
A. WATSON BELL, Chairman

                                   
KAREN H. McKINNEY, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

I must respectfully dissent from the majority opinion.

After a de novo review of the record, I find that the claimant

has met all of the requirements for a compensable hernia injury,

and I would award benefits accordingly.
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Ark. Code Ann. §11-9-523 states:

1) That the occurrence of the hernia immediately
followed as the result of sudden effort, severe
strain, or the application of force directly to
the abdominal wall;

2) That there was severe pain in the hernial region;

3) That the pain caused the employee to cease work
immediately;

4) That notice of the occurrence was given to the
employer within forty-eight (48) hours;

5) That the physical distress following the hernia
was such as to require the attendance of a
licensed physician within seventy-two (72) hours
after the occurrence.

Here, the claimant has met all of the requirements set

forth in the hernia statute.  The claimant testified that when he

was lifting the vacuum cleaner up, he heard a pop, and

immediately felt severe pain.  He also testified that he

immediately stopped working and reported the injury to his

supervisor within 48 hours.  When his pain was not better the

next day, he realized that it was not simply a pulled muscle, but

more serious in nature, and his supervisor filled out paperwork.

He then saw Dr. Beck for the injury within 72 hours. 

The Administrative Law Judge, affirmed and adopted by

the majority, erroneously relies on a CT scan performed on June

25, 2010, when the claimant had a right hernia, to find that

there was a pre-existing left inguinal hernia.  However, I find

that the evidence shows that there was no left hernia in 2010. 
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After the CT was performed, the claimant’s surgeon, Dr. Bell,

stated on June 28, 2010:

I do not believe he has a left inguinal
hernia given the fact that I viewed this
laparascopically and there is no evidence of
hernia.  This was likely just a cord lipoma.

Dr. Bell arrived at his determination that there was no

hernia on the left in 2010 through first-hand observation.  In

light of his statements, he was obviously of the opinion that no

left hernia existed in 2010.  Surgery is now needed for a left

hernia, a hernia that did not exist in 2010, but occurred in the

2012 work injury.

In conclusion, the claimant’s hernia is not pre-

existing.  All of the elements required in the hernia statute

have been met, and benefits should be awarded accordingly.

For the aforementioned reasons, I must respectfully
dissent.

                                   
PHILIP A. HOOD, Commissioner


