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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G104489

SUSAN BAKER, EMPLOYEE  CLAIMANT

EASTER SEALS ARKANSAS, EMPLOYER RESPONDENT

ATA WORKERS' COMPENSATION TRUST/RISK 
MANAGEMENT RESOURCES, CARRIER/TPA RESPONDENT

OPINION FILED JUNE 18, 2013

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant appeared pro se.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed January 18, 2013.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’
Compensation Commission has
jurisdiction over this claim
for additional benefits.

2. The employer/employee relationship
existed on March 29, 2011.
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3. The claimant sustained a compensable
injury on March 29, 2011.

4. The claimant’s average weekly wage of
$500.85 on March 29, 2011, entitles her
to compensation rates of $334 per week
for temporary total disability and $250
per week for permanent partial
disability.

5. The claimant’s authorized treating
physician is Dr. Scott Carle, and the
medical expenses that the claimant has
incurred from other providers after April
19, 2011, has been unauthorized and
therefore at her own expense.

6. The claimant has failed to establish by a
preponderance of the credible evidence
that additional medical treatment after
April 19, 2011, has been or will be
reasonably necessary in connection with
her compensable injury sustained on March
29, 2011.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and
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conclusions therein, as the decision of the Full

Commission on appeal.

The Full Commission also notes that the

claimant has requested a change of physician.  When an

employee has exercised her absolute, statutory right to

a one-time change of physician, the respondents must pay

for the initial visit to the new physician in order to

fulfill their obligation to provide reasonably necessary

medical treatment.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  The Full

Commission directs the Medical Cost Containment Division

to promptly assist the claimant with her request for a

change of physician. 

IT IS SO ORDERED.

                                    
A. WATSON BELL, Chairman

                                
                                      

KAREN H. McKINNEY, Commissioner

Commissioner Hood concurs, in part, and dissents, in
part.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record
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in this claim, I concur in part with, but must

respectfully dissent, in part, with the majority

opinion.  This pro se claimant has appealed to the Full

Commission from the Administrative Law Judge’s findings

that the treatment she received from providers other

than Dr. Carle after April 19, 2011 was unauthorized and

not the responsibility of the respondents and that

treatment after April 19, 2011 was or will be reasonable

necessary medical treatment of her compensable injury.

The claimant signed a Form N, received

treatment for her compensable injury, and was released

by the authorized treating physician to full duty on

April 19, 2011.  She filed a Form C on June 6, 2011,

requesting a change of physician, but no order was ever

issued.  She obtained treatment by providers other than

her authorized treating physician in June 2011.

The change of physician rules are dependent

upon the Form N. Ark. Code Ann. Section 11-9-514

prescribes the rules for the selection of an authorized

medical provider for the treatment of a compensable

injury.  When a claimant received medical care by a

physician outside the procedure of this statute, that

treatment “shall be” at the claimant’s expense, except
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in the case of emergency treatment.  Ark. Code Ann. Sec.

11-9-514(b).  The statute also requires that the

employer provide notice of the employee’s rights and

responsibilities concerning a change of physician, upon

notice of injury.  The consequences for the failure to

provide such notice is that the change of physician

rules do not apply.  However, the statute repeats that

“[a]ny unauthorized medical expense incurred after the

employee has received a copy of the notice shall not be

the responsibility of the employer.”

The burden of proof is upon the respondents

who wish to rely upon the Form N to avoid liability for

unauthorized medical treatment.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265 (2000).  In the record,

there is a copy of the first page of the Form N which

Ms. Baker indeed signed.  However, the second page of

the form is not included in the record.  The second page

is the page showing the change of physician rules.  The

claimant testified that she signed the Form N which was

introduced at the hearing, but no one asked and no one

testified that the second page was seen by the claimant

or whether the claimant received a copy of the two-sided

form to keep.  The respondents did not meet their burden
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of proof that they communicated the change of physician

rules effectively to the claimant.  Therefore, the

change of physician rules do not apply.

I also note that, since the respondents

refused to authorize further visits, they had

effectively controverted her claim, also removing the

need for a change of physician order.

The question remains as to whether the

claimant’s treatment beginning in June 2011 was

reasonable and necessary medical treatment of her

compensable injury and whether future treatment is also

reasonable and necessary medical treatment.  The

claimant credibly testified that she had a pre-existing

condition, fibromyalgia, but that the compensable injury

caused an increase in the severity of her symptoms.  She

was seen by Dr. Crowell in June 2011, relating her pain

to the compensable injury and noting that it was

different than her usual fibromyalgia pain.  This

corroborates her hearing testimony.  Dr. Ackerman also

treated the claimant.  His records do not discuss her

compensable injury, causation, or her history at all. 

The absence of a notation about the compensable injury

is more reflective of the manner in which he compiles
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his records than of any conflict between his records and

Dr. Crowell’s record in conjunction with her testimony. 

The claimant stated that Dr. Ackerman’s treatment

helped.  

I find that the claimant was not bound by the

change of physician rules and that her treatment by Dr.

Crowell and Dr. Ackerman, and the diagnostic testing

performed between June 2011 and now was reasonable and

necessary medical treatment of her compensable injury

and, as such, is the responsibility of the respondents. 

I also find that the claimant is entitled to further

reasonable and necessary medical treatment of her

compensable injury from Dr. Ackerman.

I note that on February 16, 2012, the claimant

spoke with one of the Commission’s legal advisors, who

informed the claimant that if the respondents denied

treatment, then she could get treatment on her own and

request reimbursement at a hearing.  On April 10, 2012,

the adjustor on this claim called to ask the legal

advisor if the claimant had requested a change of

physician.  She was told that there was no letter in the

file and no assignment to the Medical Cost Containment

division.  The claimant asked for a change of physician,
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but quite obviously that request was not sent to the

clerk’s office to prepare the file for the Medical Cost

Containment division, and the claimant was not informed

that her request was insufficient to trigger the change

of physician process.  Her claim was denied by the

respondents and then dropped by the Commission.  This is

an unacceptable turn of events.  

I dissent from the majority opinion’s finding

that the claimant is not entitled to medical benefits

for the treatment provided after April 19, 2011 because

it was unauthorized, and because such treatment was not

or will not be reasonable and necessary medical

treatment of the compensable injury.  I concur with the

award of a change of physician, because the claimant had

an outstanding request for one.

For the foregoing reasons, I concur, in part,

but must respectfully dissent, in part, from the

majority opinion.

                               
PHILIP A. HOOD, Commissioner


